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further. In Comedy Club, Inc. v. Improv West Associates,16 
the Ninth Circuit Court of Appeals ruled that an in-term 
restrictive covenant in a franchise relationship “will be 
void if it forecloses competition in a substantial share of a 
business, trade or market.”17

 Improv West created and owned trademarks for 
operating restaurants and comedy clubs. It granted a 
license to Comedy Club, Inc.; Comedy Club, Inc. agreed to 
open four new clubs per year, and not to open non-Improv 
clubs during the agreement’s term. When Comedy Club 
failed to meet the development schedule, Improv West 
terminated the right to open more locations. The agreement 
remained in effect for locations that were in existence. This 
had the effect of foreclosing Comedy Club from opening 
more locations throughout the United States.
 The Ninth Circuit ruled that “to comply with §16600, the 
covenant not to compete must be more narrowly tailored to 
relate to the areas in which CCI is operating Improv clubs 
under the license agreement.”18 The court weighed Comedy 
Club, Inc.’s right to operate its business against Improv 
West’s interest in protecting its trademark, trade name and 
goodwill. The balance favored Improv West in counties 
where Comedy Club operated Improv clubs. Therefore, 
the restrictive covenant was enforceable in those counties. 
But the court said Business and Professions Code Section 
16600 did not permit foreclosing Comedy Club, Inc. from 
competing in the rest of the United States.19

The Route Cases
The Route Cases present another context in which 
California precedents indicate that restrictive covenants 
may be enforced. These are exempli  ed by a trio of 
decisions from the 1950s, Gordon v. Landau,20 Gordon 
v. Schwartz,21 and Gordon v. Wasserman.22 These cases 
involved salesmen who quit a house-to-house installment 
sales business. The salesmen visited each home weekly 
on a scheduled day, collected payments, and sold 
merchandise to regular customers who could be counted 
on to buy month after month, year after year. The salesmen 
knew each customer’s identity, the balance due, products 
purchased in the past, previous payments, and the source 
of the referral.23

 The Gordon trio held that a covenant which barred 
salesmen from soliciting business from customers for one 
year after termination of employment passed muster under 
Business & Professions Code Section 16600. The courts 
reasoned that the information about customers could be 
protected because it was con  dential, proprietary, and/or 
trade secret.24 A principle of the Route Cases is that “the 
identity of the customer is not generally known and the 
employee has become familiar with special information 
regarding customer lists, quantities, price lists, discounts, 
etc.”25 Though the Route Cases are more than 50 years old, 
the decisions, and their principles, remain good law.26

 While the origin of the Route Cases is in employer-
employee relationships, the principles also apply to 
independent contractors.27 Nor is a “delivery route” essential 
to the application of these principles.28

Choice of Law in Application of Restrictive 
Covenants
Though California has a fundamental policy against 
noncompetition restrictions,29 some agreements that 
include such restrictions provide for the application of 
another state’s law. Applying choice of law principles, it is 
possible in some circumstances for a California court to 
enforce a restrictive covenant in an agreement that applies 
the law of another state. The other state’s law must enforce 
restrictive covenants. And the facts must be such that 
California does not have a materially greater interest than 
the other state in applying California’s policy against such 
covenants. Generally, this requires that the agreement be in 
a context and concern activity that has little or no contact 
with California.
 Say two parties entered into an agreement with 
a restrictive covenant. If the agreement provides for 
application of the other state’s law, that state’s law enforces 
a noncompetition covenant, and the other party is outside 
California with little or no contact with California, then a 
California court could potentially enforce the restriction. In 
Application Group v. Hunter Group,30 the Court of Appeal 
set forth the analytical framework to be undertaken when 
a party seeks to enforce in California an agreement with a 
noncompetition restriction that applies another state’s law.
 Application Group concerned a California company that 
hired employees in Maryland. The employment agreements 
included a noncompetition restriction and provided they 
would be governed by Maryland law. There was no dispute 
that under Maryland law the restrictions were enforceable, 
but under California law they were not.31 A competitor 
located in California sought to hire away an employee 
which would result in the employee being in breach of the 
noncompetition restrictions. Therefore, the court had to 
address choice-of-law principles.
 The court made it clear that “California strongly 
favors enforcement of choice-of-law provisions.”32 This is 
“consistent with the modern approach of section 187 of the 
Restatement Second of Con  ict of Laws” which “re  ect[s] 
a strong policy favoring enforcement of such provisions.”33 
Thus, California will apply the parties’ chosen law, unless 
the chosen state has no substantial relationship to the 
parties or the transaction, or application of the chosen law 
would be contrary to a fundamental policy of the state.34 
Under the second exception, where application of the 
chosen law would violate California’s public policy, the 
provision will be disregarded to the extent necessary to 
preserve California public policy.35

 Therefore, in evaluating a restrictive covenant where 
the parties’ agreement applies the law of another state, the 



court  rst determines if the chosen state has a substantial 
relationship to the parties or their transaction, or if there 
is another reasonable basis for the parties’ choice of law. 
If neither of these tests is met, the inquiry ends, and the 
court need not enforce the parties’ choice of law. If either 
test is met, the court determines if the chosen state’s law 
is contrary to a fundamental California policy. If there is no 
con  ict, the court enforces the parties’ choice of law.
 If there is a fundamental con  ict with California law, 
the court determines if California has a materially greater 
interest than the chosen state in the determination of the 
particular issue. If California has a materially greater interest, 
the parties’ choice of law is not enforced because doing so 
would violate a fundamental policy of this state.”36 Because 
the formulation is “whether California has a materially greater 
interest than the chosen state in the determination of the 
particular issue,”37 the other state’s law (the law chosen 
by the parties’ agreement) applies if the other state has a 
greater interest; or if the question of which state has a greater 
interest in its policy being applied is a close call; or if the 
states’ respective interests are equal; or if California has only 
a slightly greater interest but not “materially” greater interest 
in deciding the particular issue.38

 In various other states, the law permits reasonable 
restrictive covenants. Maryland and New Jersey are 
examples. With many corporations, drug manufacturers 
and other technology companies based in those states, 
their courts have analyzed their interests in enforcing 
noncompetition restrictions. Maryland will enforce a 
reasonable restrictive covenant.39 Decisions in New Jersey 
“recognize as legitimate the employer’s interest in protecting 
trade secrets, con  dential information and customer 
relations.”40 The New Jersey Supreme Court has stated:

[T]he public has an enormously strong interest in both 
fostering ingenuity and innovation of the inventor and 
maintaining adequate protection and incentives to 
corporations to undertake long-range and extremely 
costly research and development programs. We 
have held such contracts to be enforceable when 
reasonable.41

 In the context of franchising, New Jersey courts have 
stated: “Because covenants not to compete in Franchise 
Agreements are similar to those that are ancillary to the sale 
of a business, they must be freely enforced and afforded 
additional latitude.”42

 In Application Group, the California court analyzed 
whether to apply California’s law prohibiting noncompetition 
restrictions, or Maryland’s law which allows them.43 The 
court had to determine which state’s law would apply 
to a covenant not to compete. The covenant was in an 
employment agreement between an employee who resided in 
Maryland and had never been to California, and her employer 
whose business was based in Maryland. The business had a 
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small number of California employees. A California-based 
employer sought to recruit or hire the nonresident individual 
to work in California.44

 The Court of Appeal considered that California’s 
policy affords every citizen the right to pursue employment 
of their choice; employees’ interest in mobility and 
betterment are paramount to the competitive business 
interests of employers; and that the state has a strong 
interest in protecting freedom of movement of persons 
whom California-based employers wish to hire to work in 
California. The court added that California policy seeks to 
ensure that “California employers will be able to compete 
effectively for the most talented, skilled employees in 
their industries, wherever they may reside.”45 These 
considerations outweighed Maryland’s interest in using 
restrictive covenants to prevent recruitment of employees 
who provide unique services, and misuse of trade secrets, 
routes, client lists or solicitation of customers.46 Therefore, 
the court applied California law and refused to enforce the 
noncompetition restriction.
 Given that the employer and employee in Application 
Group were both nonresidents of California, the decision 
must be seen as stretching the limit of California’s ability 
to apply its policy against a noncompetition restriction. 
Another scenario is also possible. A franchise agreement, 
for example, involving a California-based franchisor and 
a franchisee operating in New Jersey, might contain an 
in-term and post-term restriction and provide that the 
relationship is governed by New Jersey law. During and 
after the end of the term, a question might arise whether 
the franchisee is permitted to ignore the noncompetition 
restriction and engage in a competitive business.
 In such a case, arguably the other state (in this 
example, New Jersey) has an interest that is materially 
greater than California’s interest in its rules on restrictive 
covenants being enforced. The franchisee and franchised 
business are located there. The New Jersey Supreme Court 
has stated that the public in that state “has an enormously 
strong interest” in fostering ingenuity and innovation of the 
inventor and protecting and incentivizing long-range and 
costly research and development.47

 Arguably, California has little or no interest in applying 
its rule or policy on restrictive covenants in New Jersey. 
California’s interest is to protect California residents 
or persons working in this state. The only California 
resident affected is the franchisor, and that party wants 
its agreement to be enforced. An argument could be 
made that California would be hurt by applying its policy 
against enforcement. This is because doing so would 
allow post-term competitive activity, to the injury of the 
California-based company without any countervailing 
bene  t. Arguably, even if the question were a close call, 
it might not be possible to conclude that California has a 
materially greater interest in not enforcing the restrictive 

covenant. The interest-based analysis provides a cogent 
argument that the franchisee’s home state law, including 
enforceability of the restrictive covenant, would prevail.48

 At least one other circumstance presents the possibility 
of a noncompetition restriction being enforced despite 
the Business and Professions Code restriction. For many 
years California courts considered that there was a “trade 
secrets” exception to Section 16600.49 A noncompetition 
restriction could be enforced if the reason for doing so was 
to protect an employer’s trade secrets.50

 The trade secret exception was brought into doubt 
by the California Supreme Court in Edwards v. Arthur 
Anderson.51 The Court stated that “California courts 
have been clear in their expression that section 16600 
represents a strong public policy of the state which should 
not be diluted by judicial  at.”52 The Court of Appeal also 
expressed doubt about “the continued viability of the 
common law trade secret exception to covenants not to 
compete.”53 However, in Edwards, the Supreme Court 
reserved the question whether there is a trade secret 
exception to enforceability of noncompete restrictions.54 
Subsequently, a federal court has suggested the exception 
still exists.55 The answer to this question awaits an 
appropriate case.
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