
Acquiring a Business: 
Ins-and-Outs 
By Kyla A. Parrino 

D
URING THE ACQUISITION 

of a business, erther the assets 

of a company or the stock 

of a company are purchased. In an 

asset acquisrtion , the tangible and 

intangible property of the business are 

purchased and could include assets 

such as inventory, intellectual property, 

goodwill of the business, vehicles, and 

the business facilities. The particular 

assets being purchased and the 

assets which are being excluded 

from the sale are outlined in an asset 

purchase agreement, along wrth 

the particular liabilities the buyer will 

assume as a result of the purchase. 

The asset purchase agreement 

also contains the representations 

and warranties of the seller. The 

representations and warranties are 

statements of fact by the seller-as 

of the date when the statements are 

made-the buyer may rely on those 

statements to be true. 

Accompanying the seller's 

representations and warranties 

are the disclosure schedules, the 

legal documents which provide 

specffic disclosures or exceptions 

to specific disdosures about those 

representations and warranties to the 

buyer. For example, one schedule 

may disclose a seller's pending 

litigation while another may disclose 

the seller's material contracts. 

''
In an asset acquisition, 

the tangible and intangible 

property of the business 


are purchased and 

could include assets 


such as inventory, and 

the goodwi 11 of the 


business..." 


If a seller misrepresents 

representations and warranties to 

the buyer, the buyer will have an 

opportunity for recourse against the 

seller. In California, the asset purchase 

agreement, representations and 

warranties and disclosure schedules 

serve as unique legal documents 

which , if not negotiated and completed 

correctly, could well result in a variety 

of noisome legal consequences. 

Survival Clause 

The representations and warranties 

by the seller to the buyer in an asset 

deal provide a unique opportunrty for 

the seller to disclose to the buyer both 

the posrtive and negative aspects of 

the business. The representations and 

warranties "serve as a safety net for 

the seller and buyer," and rr discovered 

prior to closing, give the parties 

involved grounds to back out of the 

asset deal. 1 

Further, if a survival clause 

is included in the agreement, the 

representations and warranties 

contained in the asset purchase 

agreement can survive post-closing 

as well. 2 A survival clause exerts 

additional pressure on the seller to 

ensure that their representations and 

warranties are in fact truthful because 

it gives the buyer addrtional time to 

discover if there has been a breach. 

If no survival clause is included 

in the asset purchase agreement, 

or rr the clause is not properly 
drafted to conform to California law, 

Kyla A. Parrino is a corporate transactions and estate planning attorney at Lewitt Hackman in Encino. She can be 
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