






necessarily to confuse the public but rather to amuse.”16 With 
regard to the original trademark owner’s objection to being 
parodied, the Ninth Circuit, quoting the famous parodist Will 
Rogers, stated:

“Now everything is funny as long as it is happening to 
somebody Else, but when it happens to you, why it seems 
to lose some of its Humor, and if it keeps on happening, 
why the entire laughter kinder Fades out of it.”17

 The court added that the same principle is true in 
trademark law, noting that “no one likes to be the butt of a 
joke, not even a trademark. But the requirement of trademark 
law is that a likely confusion of source, sponsorship or af  liation 
must be proven, which is not the same thing as a ‘right’ not to 
be made fun of.”18

 The case of Tommy Hil  ger Licensing, Inc. v. Nature Labs, 
LLC19 concerned a manufacturer of perfumes designed for 
pets. The manufacturer created brand names that parodied 
famous high fashion perfumes for people, such as Timmy 
Holedigger (parodying the Tommy Hil  ger brand), CK–9 
(parodying Calvin Klein’s CK–1), Pucci (parodying Gucci), Bono 
Sports (parodying Ralph Lauren’s Polo Sports), Miss Claybone 
(parodying Liz Claiborne), and White Dalmatians (parodying 
Elizabeth Taylor’s White Diamonds). A District Court noted:

where the unauthorized use of a trademark is part of 
an expressive work, such as a parody, the Lanham Act 
must be construed narrowly... Speci  cally, it has held that 
the public interest in avoiding consumer confusion must 
be balanced against the public interest in free speech. 
Cases  nding that First Amendment interests prevail 
involve nontrademark uses of mark—that is, where the 
trademark is not being used to indicate the source or 
origin of consumer products, but rather is being used only 
to comment upon and, in the case of parody, to ridicule, 
the trademark owner. In such cases, the parodist is not 
trading on the good will of the trademark owner to market 
its own goods; rather, the parodist’s sole purpose for using 
the mark is the parody itself, and precisely for that reason, 
the risk of consumer confusion is at its lowest.20

 In another case, Cliffs Notes, Inc. v. Bantam Doubleday 
Dell Pub. Group, Inc.,21 the Second Circuit ruled that “Spy 
Notes” was a parody of “Cliff’s Notes.” The publisher of Spy 
Notes intentionally used some of the identical colors and 
aspects of Cliffs Notes’ well-known cover design. But the slight 
risk of consumer confusion from this usage was outweighed 
by the public interest in free expression.

Some Risks in Using Parodied Marks
Not every claimed parody or satire will be found to be fair use. 
And labeling a work as parody will not necessarily be effective. 
After the infamous murder trial of O.J. Simpson, Penguin 
Books and Dove Audio sought to publish and distribute “The 

Cat NOT in the Hat! A Parody by Dr. Juice.” Their work was a 
“rhyming summary of highlights from the O.J. Simpson double 
murder trial.”22 Here are the covers of the two books:

 The defendants’ title was obviously similar to The Cat in 
the Hat and included a character, named “Dr. Juice,” similar 
in name, and appearance to the title character of Dr. Seuss’s 
book. In the following image, from the court decision, Dr. 
Seuss’ title character is on the left, and a character from the 
defendant’s work is on the right23:

 The publisher of Dr. Seuss books claimed trademark 
and copyright infringement and was granted a preliminary 
injunction. Af  rming, the Ninth Circuit stated:

In several cases, the courts have held, in effect, that 
poking fun at a trademark is no joke and have issued 
injunctions. Examples include: a diaper bag with green 
and red bands and the wording “Gucchi Goo,” allegedly 
poking fun at the well-known Gucci name and the 
design mark, the use of a competing meat sauce of 
the trademark “A 2” as a “pun” on the famous “A.1” 
trademark. Stating that, whereas a true parody will be 
so obvious that a clear distinction is preserved between 
the source of the target and the source of the parody, a 
court found that the “Hard Rain” logo was an infringement 
of the “Hard Rock” logo. In such a case, the claim of 
parody is no defense “where the purpose of the similarity 
is to capitalize on a famous mark’s popularity for the 
defendant’s own commercial use.”24

 In Wendy’s International, Inc. v. Big Bite, Inc.25 a small, 
new chain of sandwich restaurants sought to compete with 
national chains. Defendant’s TV commercials parodied ad 
campaigns of other fast food chains. In one commercial, a 
cute, pigtailed, freckle faced little girl, apparently recognizable 
as Wendy’s trademarked character, ordered a Big Bite 



sandwich and said, “Ain’t no reason to go any place but Big 
Bite.”26 That statement parodied a phrase trademarked by 
Wendy’s (“Ain’t no need to go anyplace else.”).

 Wendy’s claimed the commercial gave the false impression 
that Wendy’s own character endorsed or sponsored Big Bite.27

 A U.S. District Court in Ohio noted “it is fairly well established 
that an advertiser such as Big Bite may lawfully use a competitor’s 
trademark for the purpose of comparing its wares directly to those 
of the competitor,” and added, “no uniform rule exists where, 
as here, the advertiser compares his goods to those of another 
implicitly or indirectly by using the other’s mark in a satirical or 
humorous manner.” The court noted “courts facing this issue have 
reached widely different results for widely different reasons.”28

 The court found that Big Bite’s commercials were inoffensive, 
entertaining and light–hearted spoofs that did not misrepresent 
or make false statements about Wendy’s products. But the court 
issued a preliminary injunction anyway, because evidence showed 
there was some confusion between the marks among the buying 
public.29

 Thus, one’s belief that his or her conduct is lawful fair use 
may turn out to be incorrect. A trademark owner’s claim may thus 
result in a  nding of infringement.30

 Court decisions on whether a trademark usage was parody 
or satire thus have an element of subjectivity. There is risk that a 
court may  nd confusion between usages, and that a use does 
not qualify as a parody, satire or lampoon, and thus was not a 
permitted fair use. Potentially serious consequences can follow. 
The federal trademark law (the Lanham Act)31 authorizes a court 
to order preliminary and permanent injunctive relief, and various 
measures of damages. A successful plaintiff can recover actual 
damages, and potentially triple damages. A victim of infringement 
can require an infringer to disgorge pro  ts attributable to the 
infringement. Court costs are also recoverable.32 In a case found 
to be exceptional, the court can also award reasonable attorneys 
fees to the prevailing party.33

Parody, Satire and Lampoon in Copyright Cases
Parody, satire, and lampoon have their roots in literature. As such, 
they are defenses to claims of copyright infringement by works of 
literature. Establishing that a literary work is a true parody, satire or 
lampoon can help establish the defense of fair use.34

 Campbell v. Acuff Rose Music involved a parody, by a rock 
music group 2 Live Crew, of an earlier Roy Orbison song, Oh 
Pretty Woman. The Supreme Court analyzed fair use, applying a 



statutory four factor test set forth in the Copyright Act.35 The 
Supreme Court gave reduced signi  cance to the statute’s  rst 
factor, which is the purpose and character of the use, whether 
commercial or nonpro  t.36 The statute’s second factor, or the 
nature of the original work, was found by the court to be “not 
much help . . . or ever likely to help much in separating the fair 
use sheep from the infringing goats in a parody case, since 
parodies almost invariably copy publicly known, expressive 
works.”37

 With regard to the third factor in fair use analysis (amount 
and substantiality of the portion of the original used), the 
Supreme Court found in favor of the defendant, noting that a 
parody “must be able to “conjure up” at least enough of that 
original to make the object of its critical wit recognizable.”38 
2 Live Crew had copied the key opening bass riff (musical 
phrase) of the original, and words of the  rst line, comprising 
the “heart” of the original.39 But the Supreme Court was 
satis  ed this was not “a substantial portion” of the parody itself 
or “verbatim” copying of the original; it was not a case “where 
the parody is so insubstantial, as compared to the copying,” as 
to resolve the third factor against the parodist. The Supreme 
Court was satis  ed that “no more was taken than necessary.”40

 Regarding the fourth fair use factor, “effect of the use upon 
the potential market for or value of the copyrighted work,” the 
Supreme Court noted this factor does not concern injury to the 
market for the original that results from the parody’s critique 
or disparagement of the original. In other words, a work that 
critiques another, may well reduce using public’s esteem for the 
work that is the subject of the parody. That result is not relevant 
to the test’s fourth factor. Rather, this factor concerns whether 
the new work affects the market by acting as a substitute for 
the original.41

 In a recent case, Kienitz v. Sconnie Nation LLC,42 a 
federal court and Court of Appeals upheld a fair use defense 
by a defendant clothing manufacturer. The defendant used a 
professional photographer’s photo of a mayor, shown below, 
taken at the mayor’s inauguration, as the basis for an image 
on t-shirts. The defendant had downloaded the photo from the 
city’s website. The defendant then made t-shirts with the phrase 
“Sorry for Partying,” which was a response to the mayor’s effort 
to close down an annual block-party event. The original photo 
and image that appeared on the t-shirts are shown here:

 The Seventh Circuit commented that there was no good 
reason why the defendant should be allowed to appropriate 

someone else’s copyrighted efforts as the starting point for 
their lampoon, when so many noncopyrighted alternatives, 
such as snapshots that they could make themselves, were 
available. The court added that the fair-use defense is not 
designed to protect lazy appropriators but is to facilitate uses 
that would not be possible if users had to negotiate with 
copyright owners. The court also noted that the usage could 
hurt the photographer’s commercial opportunities. But all these 
considerations did not overcome the fact, in the court’s view, 
that “by the time defendants were done, almost none of the 
copyrighted work remained.”43

 But in copyright cases as well, the parody, satire, lampoon 
defense often does not succeed. In the Cat in the Hat case 
discussed above, the court quoted some content of the 
defendant’s work:

A plea went out to Rob Shapiro

Can you save the fallen hero?

And Marcia Clark, hooray, hooray

Was called in with a justice play.

A man this famous

Never hires

Lawyers like

Jacoby–Meyers.

When you’re accused of a killing scheme

You need to build a real Dream Team.

Cochran! Cochran!

Doodle-doo

Johnnie, won’t you join the crew?

Cochran! Cochran!

Deedle-dee

The Dream Team needs a victory44

 The Ninth Circuit noted that while these stanzas retell the 
O.J. Simpson tale, mimicking Dr. Seuss’ style, they did not hold 
his style up to ridicule.45 In other words, the defendant used Dr. 
Seuss’ style not to parody or ridicule Dr. Suess, but to tell their 
own other story. The fair use defense was therefore rejected, 
and the preliminary injunction was upheld.
 Parody, satire and lampoon can be fun. They are literary 
tools seeking to poke fun at the expense of the work that is 
their subject. The result may not be fun for their target.46 But in 
many cases, the courts have ruled that the use of these tools 
to mock trademarks and copyrighted works is fair game.








