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By reading this article and answering the accompanying test questions, you can earn one MCLE credit. 
To apply for the credit, please follow the instructions on the test answer form on page 22.

By David Gurnick and Matthew J. Soroky
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N 2013, MOTOR FUEL WAS AVAILABLE AT ABOUT
150,000 locations across the United States. This was
a 25 percent decline from two decades earlier when the 

number of gas stations exceeded 202,000.1 The number 
of gas stations is expected to continue to fall and there are 
many reasons why.2

 A scarcity of real estate and rising property values, 
particularly in metropolitan areas, increasing fuel economy 
standards, rising fuel prices, alternative fuels, concern for 
the environment, more hybrid and all-electric vehicles, the 
growing use of mass-transit, and even motorized scooters,3 
all encourage people to drive less and use less fossil fuel. An 
increasing number of gas stations at large retail stores like 
Walmart and Costco mean higher volumes of gas can be 
pumped at fewer stations, while a new app-based business 
provides delivery of fuel and fi ll-up at the customer’s own 
location.4

For decades, motor fuel has been distributed largely by 
franchisees. ARCO, Chevron, Exxon, Mobil, Shell, Texaco 
and Union 765 are readily recognizable franchise brands in 
California. Suppliers—typically oil refi ners like Exxon, Shell 
and Standard Oil—grant franchises to retailers to operate 
and supply fuel to branded service stations. This model 
emerged in the early 1900s6 due to the many benefi ts of 
franchising the distribution of gasoline. As summarized by a 
Court of Appeals:

 Every pumping station is an advertisement; each bears 
the name of the oil producer whose gasoline is supplied 
therefrom, if the retailer honestly observes his bargain. 
The system is a great convenience to the public; it has 
increased enormously the ease with which motor drivers 
may obtain “gas” even in remote and thinly settled 
districts. It is the only method known or suggested, 
of keeping before the consuming public the oil 
manufacturers’ trade-mark, and it has largely succeeded 
the system of distributing oil in barrels, which barrels 
bore the maker’s trade-mark and were practically loaned 
to the vendees, to be returned empty.7

 In the 1970s, Congress and state legislators found that 
relationships between massive oil refi ners and individual 
mom and pop franchise operators were unbalanced.8 
Refi ners had leverage they could use to take unfair 
advantage of franchisees who may have made substantial 
investments and developed business that they depended 
on for their income–including unfair early terminations and 
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refusals to renew franchises at the end of their durations. 
To address that imbalance and achieve uniform treatment 
of petroleum franchisees, in 1978 Congress passed the 
Petroleum Marketing Practices Act (PMPA).9 Eight years 
earlier, in 1970 California enacted the Franchise Investment 
Law to regulate offers and sales of franchises generally. This 
law was amended to apply to agreements between petroleum 
corporations and gasoline dealers starting in 1975.10 The state 
also enacted restrictions on the termination and nonrenewal of 
petroleum franchises, which took effect in 1976.11

Petroleum Marketing Practices Act
PMPA’s “overriding purpose” is to protect petroleum 
franchisees “from arbitrary and discriminatory terminations or 
nonrenewals.”12 The PMPA restricts oil industry franchisors in 
terminating a franchisee before the end of the term, or choosing 
to not renew a franchise at the end of its term. A franchisor may 
terminate or not renew a franchise only if there is good cause, 
prior notice, and opportunity to cure if the good cause is breach 
of the franchise agreement.
 The PMPA creates a cause of action for termination or 
nonrenewal in violation of the restrictions. The action may be 
brought in federal court, though there is an unresolved split 
whether federal courts have exclusive jurisdiction over PMPA 
claims or whether state courts have concurrent jurisdiction. A 
federal district court in California has ruled that jurisdiction is 
exclusive to federal courts,13 while the state courts of appeal 
split on this question.14 The split of authority also exists in 
decisions outside California.15

 The Act’s remedies include actual and punitive damages, 
attorney’s fees, the costs of expert witnesses and equitable 
relief.16 A court can grant a preliminary injunction to protect 
a franchisee from a wrongful termination or nonrenewal. The 
standard for granting an injunction is relaxed as a franchisee 
need only show that they have been terminated or non 
renewed, serious questions on the merits to make the questions 
fair ground for litigation (a lower standard than the usual 
probability of success on the merits), and that the hardship on 
the franchisor from issuing an injunction would be less than the 
hardship on the franchisee if the injunction were denied (which 
often can be shown in demonstrating that the franchisee faces 
loss of its business).17 The PMPA also preempts state petroleum 
marketing franchise law, unless the state law replicates the 
PMPA.18

 Under the PMPA, a franchise is a contract between a 
“refi ner and a distributor,” a “refi ner and retailer,” a “distributor 
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and another distributor,” or a “distributor and retailer,” where 
the refi ner or distributor permits the retailer or distributor to 
use a trademark “in connection with the sale, consignment, or 
distribution of motor fuel.”19

 A franchise also includes any contract under which a 
retailer or distributor is allowed to occupy leased marketing 
premises that are used to sell or distribute motor fuel.20 A 
franchise also includes a contract pertaining to the supply of 
motor fuel and the unexpired portion of a franchise, which is 
transferred or assigned.”21

 Though many gas stations include convenience stores, 
the PMPA does not cover “secondary arrangements” or other 
agreements between the franchisor and franchisee, such as a 
mini-market or convenience store operations.
 The PMPA is structured such that a lawful termination is the 
exception rather than the rule. It generally prohibits a franchisor 
from acting to terminate or not renew a gas station franchise.22 
The PMPA then provides exceptions under which termination or 
nonrenewal is permitted.
 A franchisor may terminate a franchisee before the end of 
the agreement’s term in these circumstances:

A franchisee is not complying with a reasonable, material 
term of the franchise. In this case, the franchisor must 
act on the non-compliance within specifi ed time limits 

(60 – 120 days). Belatedly raising stale grievances is not 
permitted.23

The franchisee is not implementing good faith efforts to 
carry out the terms of the franchise after being notifi ed 
and given an opportunity to cure. The issue must also be 
recent (within the prior 180 days).24

An event occurs that is relevant to the operation of the 
franchise, making termination or nonrenewal reasonable. 
Examples stated in the PMPA include fraud or criminal 
conduct by the franchisee relevant to the business; felony 
of moral turpitude or knowingly breaking law relevant 
to the business; franchisee bankruptcy, insolvency or 
not staying current on amounts due to the franchisor; 
franchisee severe physical or mental disability (at least 
3 months); franchisor loss of its underlying lease for the 
premises, if the franchisee was notifi ed before the term 
started of the underlying lease term and that it might end 
and the franchisor offers to transfer to the franchisee any 
renewal, extension or purchase option (the franchisor 
is allowed to require a release from the franchisee); the 
government taking of the premises by eminent domain; 
the franchisor’s loss of the right to use the brand 
involved; the destruction of premises; the franchisee’s 
failure to operate for seven straight days (or shorter 
time that is unreasonable for the franchisee to have not 
operated); or if the franchisee adulterates or mislabels the 
product. The event must occur during the franchise term 
and the franchisor must act within specifi ed time limits (60 
-120 days) after learning of the event.25

The parties mutually agree to terminate the franchise. The 
agreement must be for termination within 180 days and 
the franchisee must be given seven days to repudiate the 
agreement.26

The franchisor decides in good faith to withdraw from 
marketing through outlets in the area provided the 
decision was not made before the franchise was granted, 
was based on changes in circumstances after such date, 
and is not for the purpose of converting the station to a 
company location. The franchisor must offer to sell its 
interest in the premises or offer a right of fi rst refusal to 
buy the franchisor’s interest, or for a sale of the premises, 
the buyer must offer a franchise to the franchisee.27

 A franchisor may elect to not renew a franchise at the 
end of its term in any of the above circumstances or these 
additional circumstances:

The parties do not agree to modifi cations of the franchise 
at renewal if the changes are set by the franchisor in 
good faith. The failure to agree cannot be due to a desire 



by the franchisor to convert the premises to a company 
location.28

There have been numerous customer complaints to 
the franchisor about the franchisee’s operation of the 
business. The franchisee had to be promptly informed of 
the complaints and did not promptly cure or address the 
basis of the complaints.29

The franchisee, has been notifi ed of two failures to 
operate in a clean, safe, healthful way and fails a third 
time.30

The franchisor decides in good faith to change the 
premises to a business other than motor fuel, or to 
change or sell the premises, or decides renewal won’t be 
economical despite any reasonable changes or additions 
that would be acceptable to the franchisee. Again, the 
determination cannot be for the purpose of converting 
premises to a company location. Within 90 days after 
notifying the franchisee, the franchisor must offer to sell to 
the franchisee the franchisor’s interest in the premises or, 
if applicable, offer the right of fi rst refusal of at least 45-
days of an offer, made by another, to buy the franchisor’s 
interest in the premises.31

 A franchisor that makes the decision to terminate or not 
renew a petroleum franchise must offer to sell, transfer or 
assign its interest in the premises to the franchisee or offer the 
franchisee an opportunity to buy the premises on the same 
terms as the franchisor is selling to someone else.32

Transferring a California Service Station
The PMPA applies when a franchise is terminated or not 
renewed. But it does not cover a situation where a franchise 
continues, such as when a franchisor sells, transfers or 
assigns ownership of a service station to a franchised service 
station operator.33

 This is addressed in California’s Business & Professions 
Code §20999.25(a), which “facilitates the purchase of retail 
service stations by their independent lessee-franchisees in 
contexts outside franchise termination and nonrenewal.”34

 Under §20999.25(a), an oil company that wants to 
sell a service station premises that it owns and leases to a 
franchised service station operator may make a bona fi de offer 
to sell its interest in the premises to the franchisee; or give the 
franchisee “a right of fi rst refusal (ROFR) of any bona fi de offer 
acceptable to the franchisor made by another to purchase the 
franchisor’s interest in the premises.”35

 Section 20999.25(b) sets forth a similar duty when a 
franchisor leases the service station premises but owns 
improvements thereon and is selling those improvements. 
These disjunctive requirements are “minimal standards” to limit 
the government’s foray into a franchisor’s property rights.36
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 The purpose of §20999.25(a) is to ensure the public 
greater access to service stations and further a more 
dynamic and full-service oriented retail environment.37 
Like its PMPA-counterpart, the statute seeks to protect 
the franchisee’s reasonable expectation of continuing its 
business, while at the same time, allowing the franchisor 
adequate fl exibility to respond to changing market 
conditions.38 Both the bona fi de offer and the ROFR options 
“fully reserve the price determining function to market 
actors.”39

 The price term of an offer to purchase the franchisor’s 
interest in the premises is considered bona fi de if it 
approaches fair market value under an objectively 
reasonable analysis.40 The standard assumes that all non-
price conditions of the sale are likewise reasonable.41 As a 
result of the reasonableness standard, the guiding principles 
to determine whether an offer is bona fi de provide fertile 
ground for a service station franchisee to challenge the 
franchisor’s terms and conditions as unreasonable.
 Several unpublished decisions reveal the kinds of price 
and non-price terms that pass muster under §20999.25(a). 
For instance, a group of service stations survived summary 
judgment on a claim that the oil company’s offers and 
ROFRs were “commercially unreasonable” by requiring 
completion of environmental due diligence during the same 
45-day window required to evaluate the ROFR, accept the 
title commitment and title survey, secure fi nancing and pay 
a non-refundable deposit to accept the ROFR–all of which 
raised a triable issue of fact whether the oil company’s terms 
set the transaction for failure.42

 By contrast, where an oil company can show that other 
franchisees already accepted the same or similar offers, or 
there is mere disagreement between the parties’ appraised 
values of the transaction, a court is unlikely to fi nd that an 
offer or ROFR is not bona fi de.43

 Enactment of the PMPA was important at the time and 
continues to be critically important in the automotive capital 
of Southern California,44 as well as the rest of the state and 
the nation. Gas station operators serve their communities, 
providing the fuel that keeps people’s cars operating, all 
while facing pressures generated by trends in transportation, 
energy and economics.
 It is useful for lawyers, therefore, to be informed of 
rights that gas station operators may have against at least 
one of the pressures, which include unfair terminations or 
nonrenewals visited on them by some franchisors and the 
right to receive a bona fi de offer or right of fi rst refusal for the 
sale of a franchised service station.
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23 15 U.S.C. §2802(b)(2)(A). 
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25 15 U.S.C. §2802(b)(2)(C). 
26 15 U.S.C. §2802(b)(2)(D). 
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INSTRUCTIONS:

1. Accurately complete this form.
2. Study the MCLE article in this issue.
3. Answer the test questions by marking the 

appropriate boxes below.
4. Mail this form and the $20 testing fee for 

SFVBA members (or $30 for non-SFVBA 
members) to:

San Fernando Valley Bar Association
5567 Reseda Boulevard, Suite 200

Tarzana, CA 91356 
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$_________________.

________________________________________
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5. Make a copy of this completed form for 
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6. Correct answers and a CLE certificate will 
be mailed to you within 2 weeks. If you 
have any questions, please contact our 

office at (818) 227-0490, ext. 105.

Name______________________________________

Law Firm/Organization________________________

___________________________________________

Address____________________________________

City________________________________________

State/Zip____________________________________

Email_______________________________________

Phone______________________________________

State Bar No._________________________________

ANSWERS:

Mark your answers by checking the appropriate 

box. Each question only has one answer.

1. ❑ True ❑ False

2. ❑ True ❑False

3. ❑ True ❑ False

4. ❑ True ❑ False

5. ❑ True ❑ False

6. ❑ True ❑ False

7. ❑ True ❑ False

8. ❑ True ❑ False

9. ❑ True ❑ False

10. ❑ True ❑ False

11. ❑ True ❑ False

12. ❑ True ❑ False

13. ❑ True ❑ False

14. ❑ True ❑ False

15. ❑ True ❑ False

16. ❑ True ❑ False

17. ❑ True ❑ False

18. ❑ True ❑ False

19. ❑ True ❑ False

20. ❑ True ❑ False

1. Over the past two decades the 
growing population and growing 
number of cars has paralleled an 
increase in the number of retail gas
stations in the United States.
  ❑ True   ❑ False

2. The franchised model for distribution
of motor fuel developed with the 
growing economy boom years of the 
1950s and 1960s.
  ❑ True   ❑ False

3. The Petroleum Marketing Practices 
Act, or PMPA, was passed to address 
an imbalance between franchisors and
franchisees and help achieve uniform 
treatment of petroleum franchises 
nationwide.
  ❑ True   ❑ False

4. The PMPA was a response from 
Congress to refiners engaging in unfair
early terminations and refusals to 
renew gas station franchises.
  ❑ True   ❑ False

5. When the California Franchise 
Investment Law was enacted in 1969, 
it included regulation of the offer and
sale of petroleum franchises.
  ❑ True   ❑ False

6. The PMPA’s overriding purpose is to 
protect franchisees from arbitrary and
discriminatory terminations or non-
renewals.
  ❑ True   ❑ False

7. The general rule of the PMPA is to 
restrict oil industry franchisors from 
terminating a franchisee before the 
end of its term, or choosing to not 
renew a franchise relationship at the
end of its term.
  ❑ True   ❑ False

8. A franchisor may not terminate or non-
renew a petroleum franchise unless 
the franchisor has good cause and 
provides prior written notice to the 
franchisee.
  ❑ True   ❑ False

9. An action for violation of the PMPA 
may be brought only in state court.
  ❑ True   ❑ False

10. Actual damages are recoverable for 
violation of the PMPA but not punitive
damages.

❑ True   ❑ False

11. Injunctive relief is available under the 
PMPA to protect a franchisee from a 
wrongful termination or nonrenewal. 

❑ True   ❑ False

12. State law restricting termination or 
nonrenewal of petroleum franchises 
operates concurrently with the PMPA. 

❑ True   ❑ False

13. The PMPA regulates a franchise between 
a refiner and a distributor, between a 
refiner and a retailer, between a distributor 
and another distributor, or between a 
distributor and retailer. 

❑ True   ❑ False

14. The PMPA also covers convenience stores 
and mini-markets that are part of the gas 
station property. 

❑ True   ❑ False

15. Under the PMPA, a franchisor may 
terminate a franchisee before the end of 
the agreement’s term if the franchisee is 
not using good faith to carry out the terms 
of the franchise, but the franchisee must 
be notified and given an opportunity to 
cure and the issue must be within the past 
180 days.

❑ True   ❑ False

16. Under the PMPA, an event that is relevant 
to the franchise, making termination or 
nonrenewal reasonable, is a lawful ground 
for termination. 

❑ True   ❑ False

17. Under the PMPA, the parties can mutually 
agree to terminate the franchise but the 
agreement must be for termination to take 
place within 180 days and the franchisee 
must be given seven days to repudiate the 
agreement.

❑ True   ❑ False

18. A franchisor may refuse to renew a 
petroleum franchise if the purpose is 
a good faith intent to convert it to a 
company owned location. 

❑ True   ❑ False

19. The PMPA regulates and preempts state 
law on sales and transfers of gasoline 
franchises.

❑ True   ❑ False

20. California law seeks to ensure greater 
public access to service stations and a 
more dynamic and full-service retailing 
atmosphere, complete with tires, 
batteries, tune-ups, etc. and to protect the
franchisee’s expectation of continuing its 
business.

❑ True   ❑ False




