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taking -,lfut in 20171

LIGHT: Perhaps the most important one is in limboe the new federal
salary threshold of over 347,000 for exempt salared employees
that wirs supposed 1o be effective December 1, 2016, We'll see
what the court of appeal does about the injunction in place, and
whether the new administration hacks away from the increase.
Remember thar California’s minimum went up 10 $10.50 on Jan-
wary 1 {$12.00 in Los Angeles and umincorporated LA, county
areas), which mises the state's minimum salary exemption thiresh-
old 1o $43,680, Note that the cityfeounty extra increase in mini-
mum wage doesn't affect the salary test.

ROSENBERG: | hspitee i spurte of omerons new fede
legislation, in my opinion, one of the most interesting legislative
developments is the huge uptick in the number of cities and coun-
ties which have passed their own (more onerous) labor regulations
to protect the employees working within their borders. Many have
Tddien traps for business thit send workers into a covered area,
but are based elsewhere. For example, the Ciry of Los Angeles
minimum wage L not only applies o LAL bassd companies, but
itlsor tovany worker who in any particular week perfrms at least
two hours of work within the Citys borders. Also, several cities
passed industry specific regulations hike Los Angeles and Santa
Monica. Both cllie‘- I'm\- ul\lln.mcm just covering hotel workers,
which require hospital vers fo pay i ming winge of
$15.37 per hour (Los )\nu-lc-l <II‘M| $13.25 per howr (Sant Mon-
ical An exu'l]e-nt resouree for staying up to date is: laborcenter.
herkeleyedu/ ing-wage-resources/calitor-
nia-city-and-counry-liv In,:'w(m-qmlnmncﬁ’

anid state

new employment laws are most

likely to land employers in court?

BENDAVID: 2 slew of new anti-discrimination biws will likely case
headaches for emplovers, Los Angeles” Ban the Box ondinance not
only prohibies businesses from asking about an applicant’s criminal
Tstory, it also mandates a series of cumbersome steps that must be
followed: changes to job postings, chinges in the hiring process
(including written assesments, reassessments and notices), and
maintaining reconds for three years after the position has been
filled. The Fair Pay Act hus been expanded as well. Tt now express-
1y requires equal pay for substantially simikar work beyond gender,
i o ethnicity. Any disparities must be based
on factors such as education, experience o merit system — not on
gender, ethnicity or prior salary history, We expect this to result in
un increse in diserimination chims by emplovees who (perhaps
mistakenly) believe their race, gender or ethnicity were taken into
consideration when salaries were decided, Employers dhould alo
remember to post proper all-gender signage on single user restroom
facilities, Not posting the proper signage could lead to discrimina-
tion claims as well as fines. All inall, ir's important o remember to
treat employees consistently in the terms and conditions of their
employment.

d including race

4 What can employers expect from the California legisla-
ture this year?

ROSENBERG: The presidential election revealed o stark contrast
between California and most of the narion. With Democrars hokd-
ing @ near super majoriry in Sacrmmento, | expect thar Califomia
businesses will beset by new and more onerous labor regulations
andd stepped up enforcement of the lws already on the books.
Also, the prevailing view in Sacramento is that oo many work-
tenjoy the benefits of the stare many labor regulations

alled independent contractors. According to the law, most
warkers are “employees” and Iabor laiw comphiance is required.
True independent contractor status is the rre exception. Under
Califomia baw, businesses that misclassify workers as independent
contractors face stiff fines and compliance ki In adddition,
competitors that shoulder the full economic burden of employ-
ment law compliance are filing suit against those who don't in
order to obtain it level playing field. Unions seeking to expand
their rnks are doing the same.

BENDAVID: [rn 2016, the Legiskature enacted new rules for different
categories of workers, focusing on janitors; cosmetology workers;
personal attendants, agricultuml workers, and others. The intent
appers to be an increased focus on protecting sroups of individ-
uals with lower incomes and those perceived to be more at risk of

abusive metics. In 20017, we expect this to continue and for there
also to be focus on addinonal leave rights, including paid leaves.,

n the workplace

# How important is sensitivity training
in 20177

LIGHT: [ the hot topic on severnl tsues: harsment, bullying and
wender identity have been a hig focus and even employers who
have less than 50 employees should give serious consideration

to conducting such training for their supervisors. All employers
should consider such trmining for their non-supervisors, as the law
ko't require it even for birger employers, Then follow up peri-
odically with reminders, Don't wait another two years to reinforce
the importance of these isues.

BENDAVID: Emplowers are highly susceptible to harssment and
discrimination ¢laims. Acconding 1o the EEOC, about 32 percent
of employment litigation in California relates 1o race-relared
claims, 28 percent relates o sex diserimination, 23 percent relutes
tonge aned 32 percent relates to disability, (The numbers don't
adkd up o 100 percent because claimants often make several dis-
crimination charges, mther than just one ), Additionally, abour 47
percent claiim employer retaliation. So how important is sen:
raining? 1ts critical for management and can be used 1o help
rebut claiims of discrimination. Triming should include methods
tor ientifying and erdicating ncidents of discrmmation or
harssment even before ¢ |cum|l|.um is filel. It shewld also include
the proper handling of compl igations und respons
action. Mismanagement in this pnu_c\s can lead o lwsuit

ROSENBERG: From o risk munagement perspective, words ma
L cannaot think of a better investment to insulate the company
from expensive discrimination liwsuits than management train-
ing. While no magic buller, Lam amazed by how many of these
cases would not have been filed if only the company thoughr to
provide stalf with a clear direction about what's accepta

what's not, Ina quiet courrroom, none of the “must rell” jokes
and comments sound neatly as funny or interestin cq\uml!)
- I my estimation, this « i
an absolute must for any business senously |||(e1'e>rc|.| in Lawsuir
avoidance and mo uilding. By law, this trining must be
given to all people managers, but | recommend that you make it
mandatory for everyone, especially the owners. This way, there
is o confusion about expectations and consequences. Letting
everyone know what's expected of them and proactively man-
aging complaints is the best insurance policy for keeping the
company out of court.

when the audience i

# How can employers (especially those with smaller
companies and facilities) meet the needs of, or accommo-
date, a growing transgender workforee?

BENDAVID: First, ensure the emplovees that they (like others) are
entitled to be treated with the same level of respect and profes-
sionalism as others, imespective of their ransgender status. They
should not be subject to bullying or discriminarion by fellow
employees or management, Additionally, ask the employee oo et
management know if she/he prefers a specific form of address in
terms of name and whether they want to be referred 1o as she or
he. Some employees may want w make a ransition prvarely while
others will be more open about the process, Employers shoukd
ensure individual preferences are considered and met. Update
personnel records, alm.\hnnes-, email addresses and business cands
accordingly. To the extent possible, ensure dress codes, mcluding
umiforms, are gender neurral (ie., don’t mandate that female wait
staff wear skirts, dresses or cosmetics, for example). Last, remember
the new single-user buthroom Law poing into effect, These facilities
must v signoge indicating they are “all-gender” fucilities.

http://edition.sfvbj.com/epaper/viewer.aspx?token=b6ceed8dfa73d64eaad7117998b81929fc 7b397e

LIGHT: The new unisex rule for single-user nestrooms 15 a small step,
Sensitivity trainimg as part of overall hamssment avoidance train-
ing would be weful. L would not recommend a specific trining on
that single subject, however, as it puts too much of a spotlight on

the issue. That may be embarmssing or uncomfortable for the one
or two tmansgender emplovees that o company may have.

#* Would you say that a company’s employee handbook is
still vital in this day and age or have they become a thing

of the past?

ROSENBERG: A b-lutely viral Here's why. The well-written landlook
contains impormnt and legally required policies on a host of subjects,
Te will be your best friend in litigation if properly written, Some of
these policies are legally mandated and the handbook s a great way
1o insure these policies are disseminated. Also, the handbook is an
important orientation fool toacquint new hires with company pol-
jey and ser the cultural rone in employment related marters. A word
of caution: Resist the tempration 1o buy a stock handbook on the
Internet or bomow one from a colleague. Yes, its much cheaperand
faster, but this is onearea where the phirmse “penny wise and pound
foalish™ really comes to mind, The handbook must be a reflection of
cument policy and comporate culture to luve any real value,

BENDAVID: Bound, paper booklets may be becoming obsc
more employers are moving o electronic recondkeep)
existence of o handbook and s subject marter is mone important
than ever. Emplovee handbooks establish expectations of both

the employer and the emplovee with respect o their obligations
to each ather, as well as guidelines for proper conduct in specific
situtions, They provide guidelines for management on procedures
and compliance with local, state and federal Liws. They also pro-
vide legal protections for employers — particularly when employes
provide signed acknowledgemenes of receiving and undenstinding
the information provided. They are the employers first line of
defense. Though some employers are opring for electronic versons
af handbooks, it s still recommended o have signed acknowleds-
ments with the emploves’s actal signature on paper.

s
but the

LIGHT: Like annual reviews, they seem to be expected by stalf — and
companies somenimies are criticized for not having strong handbooks
when there tsa dispute. [t still i good phice w0 inchede all basic poli-
cies, but it neads to be updarad regularly to ensire dat it doesn't have
problematic lnguage. Basic infos about medical premiums and sick
time should be in writing, and the hamdbook is the obvious repository.

# What accommadations must an employer offer to
employees who are parents of school age children if there
is a school closure due to a terrorist threat?

California has always been ar the forefront of dealie
with e relating to the delicare halance berween work and fa
ily obligations, Under California’s Family-School Partnership Acr,
employers facing a terrorist threat must allow employees o lewve
work to pick up their kids (or not come inat all that day if they
bt arrived o work ). This biw conmins a so-called “emergency
leave” provision mandaring rhat employers allow parents time off
o address so-called «child care provider or school emergenc
wations, like when an employee’s chikl cannot remain in school o
with a child care provider because the school or child care provider
hins reuested thar the chikl be picked up, In such cases, the s
wsage rules (max 8 hours a month) don't apply, and the employee
ey use all of their annwal allotment (40 hours) for this purpose.

* What recommendations do you have with respect to
employers complying with the new Fair Labor Standards

Act salary exemption rules thar took effect on Dec. 17
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lﬂﬂm On November 22, 2016, the U.S. District Court grant-
elan E y Motion for Preli y [njunction and stopped
the Department of Labor from implementing and enforcing the
new salary rules for exempt employees under the FLSA. On
December 1, 2016, the Department of Justice on bebalf of the
Department of Laber filed an appeal. For business owners who

did not yet change their pay practices to either increase salaries or
change workers to hourly, we are recommending that they stay put
for now, pending the cout’s rulings. Business owners who already
increased salanes, or switched workens to hourly status, now face
the decision of whether to keep those changes or switch employees
back to their previous comp ion. However, ing hack may
cawse more turmoil (let abone morale problems) and create even
more headaches if the courts ultimately rule the increase is valid,
Even though the hearing will be held onan “expedited basis” the
review by the court of appeals could take months. Many emplovers
are opting for a wait and see belore taking further action.

4 How have the changes in marijuana laws affected your
clients?

ROSENBERG: Not much. Califomia’s Supreme Court has ruled
thatemplyers do not have a legal obligation to relax their drug
free workplace policies toaccommaodare medical manjuan use.
And, the new voter initintive legalizng the recreaticnal use of
marijuan does nothing to change that, However, there is great
risk for litigation when employers do not have a well thought out
and legally compliant policy covering drug/alcohol wse and testing.
Among ocher things, thispolicy shoukd ses the company’s clear
expec s (zero tok 2), provide for training
to detect policy violations and establish a well-defined regimen for
handing the transportation of suspected policy violators and their
test results.

@ What should employers know about mediation in the
context of employment disputes?

UGHT: Insurance camiers will push hard foe eardy mediation to save
money, even if we're still inside the employer’s EPLI deductible.
Mediation is usually an efficient and costeffective method of
resolving even difficult employment disputes even prior to litiga-
tion being filed, especially if the employer is ina weak position.
Why waste money on litigation legal fees when youll be ar the
negotiating table anyway at some point in the fight? A good per-
centage of disputes resolve at early mediacion prior to a lawsuir
being files], far different than the approach years aga, when melia-
tion was almost an afterthought well into the litigation,

BENDAVID: Unlike arbitration, medition i a voluntary process
where the parties can sit down and ry o resolve their disputes
without the risk and costs associated with going to trial. Mmjl.nlnn
is 2 Iy handled in a private conference room (or mul

rooms since the parties are uswlly separated) while the woediator
engages n “shuftle diplomacy.” The mediator shuffles back and
forth between the sides hearing the facts, considering the Law, and
ultimately trying tonegotiate terms that are agreeable to both
sides. Atsome point in the process, after the facts and law have
heen discussedd, the mediator’s job is to convey settlement num-
bers and try toelicit one that works, We are seeing an increase in
the number of employee chaims litigatad via demand letter and
response letter, as opposed to actual filing of kwsuits in court. In

http://edition.sfvbj.com/epaper/viewer.aspx?token=b6ceed8dfa73d64eaad7117998b81929fc7b397e

some cases, our clients choose to mediate early in an effort to get
the matter behind them (often due to financial inability 1o defend
all the way totrial). In other cises, especinlly where the allegations
are hotly contestedd. and or where the client has the financial
ability to fight, the clients are less likely to agree to an early medi-
ation. Regardless of whether the case settles or not, mediation can
be useful in educating both sides about the facts and law in their
cires, including their reective strengths and weaknesses.

@ How do vou advise clients regarding the implementa-
tion and enforcement of non-competes and other restric-
tive covenant agreements]

UGHT: Employers generally can't enforce a true non-compete under
California law, and having such language in a confidentiali
agreement without enforcing it is aviolation of law. Employers
really can't enforce more than the Liw allows, but a confidentiality
agreement is a good way to pechaps inhibit competition by the
former cnployee wing protecied information (which is about all
anemployer can protect against). Also, ensure that such infor-
mation s profected m your e-system, that it can be d from
departing employees, and that you allow limited access to it, Also,
employers should understand an “announcement” versusa “solici-

22 I
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tation” by departing employees who go after their former emiploy-
er’s customers, Announcements (“hene’s my new contact infa”) are
legal and can't be stopped; solicitations (“and ler's get together for
Tunch™) generally are not legal if they are the resulr of the former
employee’s access to or use of proprietary nformation.

ROSENBERG: Pe: carctul and get an expert involved quickly! Cal-
iformia law vigorously protects the right of a former employee o
compete with his or her former company, so long as the former
employee does w0 Socalled covenanes not ro compere or
other such restrictive covenants are genemlly unenforceable in
California except in nre cases involving the sale of the busines o
the purchase of stock. Thus, they are not worth the paper they're
written on. On the other hand, a well worded agreement, which
protects the company’s trade secrets, and other valuable propr-
etary confidential information is enforceable in California and will
be winth its weight in gold when a former employee attemprs to
misappropriate that information for the benefic of a new employer
or some new entity the former employee has joined. A recent
change to o federal b called the Detend Trade Secrer Acr also
added requirements for these policies to be enforceable. My advice
o clients get good legal advice quickly no matter which side of
thee dispute you find yourself,

BEMDAVID: Iy Califomiea, under Business & Professions Code Section
16600, non-compete agreements are generally void (with some
exceptions): “every contmct by which anyone is restmined from
engaging in a bwful profession, trde, or business of any kind is 0
thar extent voidl. " However, confidentiality agreements and tnde
secret agreements are generally upheld. Therefore, rather than
impose 1 non-compete, we recommensd a stongly worded and
detailed comfidentiality agreement which expressly outlines the
specific information that the employee is obligated to protect. The
greement shoubd expressly state that it survives the temmination of
employment. In other worls, employees should be told that, even

if they leave employment, the trde secret (like the Cocn-Cola rec-
ipe), must be mameined as confidential and not used or disclosed
o anyone ele, We alo recommend that employers create a formal
“program’” profecting its trade secrets incorporating a variety of steps:
confidentiality agreement; clear handbook policies; locked cabiners:
password protected dat; Tmited employee access, erc.

4 What are your views on using arbitration agreements
as an alternative to employment litigation?

LIGHT: Other attomeys may disagree because “arbitrators tend 1o
split the by, bur that's not my experience. | absolutely prefer
arbitration to o jury trial on sens 1

and retaliation issues, many of which tm on key legal points thar
get more traction with anarbiemtor. Also, we can still use them to
avoisd chass action, although that’s up in the air night now.

diseri wn,

+ What are the most frequent mistakes made by employ-
ers when disciplining employees?

ROSEMBERG: A common feature in <o many biwsuits from fired
workers is the inadequacy of the emplover's communications
regarding job expectations (best to do so in writing) and the con-
sequences for failing to meet them (also best to do i writing). A
simple question | ask in every one of termination review client
discussion is “will the employee be surprised? The answer 1o this
simple guestion speaks volumes. If ves, then the potential for a
nis greatly increased. Also, serub the employee’s file w
see whether it tells the sume story you are. If not, you are exposed.
A well- documented file is worth its weighe in gold when fighting
an employes claim or trying w convinee an inguinng liwyer to
turn down your former employee’s case, Also, verify that no one
in management asked the employee 1o do something illegal or to
cover up for management’s having done so. Thar's a recipe foran
expensive kiwsuit.

LIGHT: Neglecting to document the process and nor starting early
enough before the employee 15 a whistleblower or is mjured. Also,
failing to provide concrete examples of the basis for discipline.
Third, ensuring that annual reviews are scourate, detailed, and
comsistent with discipline.

# Which pay practices are most likely 1o result in a com-
pany being sued in a wage-hour class action?

BENDAVID: We: are still seeing a largze number of meal and rest break
claims, as well as overtime, minimum wage, off the clock work,

and related actions. Though we often hear from clients that they
are paying correctly, upon a closer review, we ineover inadvertent

errors, often made unintentionally because of a lack of knowledge.
For ex.\mple, emplovers must pay overtime based on the “regular
rate of pay" and not just the regulir bourly mte. That means incen-
tive bomuses and commissions must be included wher ulating
overtime, With the private attormeys’ general act (PAGA), we

are seemg more penalty chims, mncluded m tions as well as
individual lawsuits. A close audit of an emplover’s wage and hour
pracrices, along with corrective action i< highly recommended,

# Assuming workers actually qualify as independent con-
tractors, are there any issues businesses need to be aware
of in drafting agreements with them?

UGHT: D not refer to whatever the 1 s creting for you as o
“work macde for hire," even though that's the standand rerminology
under federal copynghr law. Califomia Unemployment Insurance
Conde sections 686 and 621(d), as well as Labor Code section
3351.5(c), provide that such hinguage automarically creates an
employment relationship. Just provide thar the 1 is selling the
employer the work product by way of an express assignment clause.
The employers may have to give it back i 30 vears, but unless the
1€ i writing Fast & Furious 17, it really doesn't matter,

# What are some of the practical challenges emplovers
face when implementing California’s paid sick leave law?

ROSENBERG: The number one issue | see in my practice is the
confision coused by companies being ina locale like the City of
Los Angeles, which wrote its own (and more onerous) sick pay
requirements. Another issue is munaging sick pay and FTO. Under
the CA paid sick leave law, the usage obligations only apply 1o
actunl paid sick days, Tha's a good reason to segregate them from
PTO. Otherwise, all of a company’s PTO benefies will be subject

to the onerous CA sick s carryover, pay stub reporting and
wsage rules. Also, if the company’s PTO inchsdes vacation, then
the entine PTO balance must be paid when the employee leaves
thie employment and the former employee can collece <tiff pen:
ties for e payment. [n contrse, acered sick pay does not huve
to be paid out when the employee leaves the employment.

# Does it make sense for businesses to combine their
vacation and sick time into a single PTO policy?

BENDAVID: With the new panid sick leave lws (state and local), we
are now recommending that employers separate out vication ben-
efits from sick leave. There are rules that apply to sick leave, that
don’t apply in the vacation context. Separating out the benefits
can help demonstrate compliance and provide the emplover more
control when an employee tikes time off for vacation or other
absence not related o sick leave,

UGHT: It used to mike sense because it was easier to track one
category. Now it's probably betrer to separate them for at least tvo
rensons. You don't have to pay sick time when the employee leaves
the company, and you can begin to discipline for excessive absen-
tevism sooner if there are less days available for sick leave. And

he careful about undesignated “personal davs" that aren't specific
to, e, o birthiday (“rake your birthday off or within one week on
either side of it"), If they are generic, they are treated exactly like
vacation or PTO and must be paid s separation (and acerued),

# What are an employer's responsibilities regarding indi-
viduals with mental health conditions?

BENDAVID: The EEOC recently outlined rights for employees with
mental health conditions — confirming that these individuals are
protected from discomimation and harmssment in the workplace.
Employers should remember to engage inan “interactive dialogue”
when the employee requests an accommusdation, or when the neal

commodation becomes apparent. When possible, try your
accommodite and be sure to document those effores, 1f you
will suffer an “undue hardship” discuss that with the employee
first (s part of your “imteractive dialogue™) and get the employ-
ee’s feedback and hopefully acknowledgement that the requested
accommodation 1s too difficult or mpossible to provide.

# Can an emplover legally impose a rule barring the
employment of job applicants with criminal records?

UGHT: Nope. The EEOC Green Rules have made this even more
problemitic, becuse employers must scrutinize the conviction to
determine if it is remote in time, unrebited to the work to be done,
whether the emplovee is closely supervised, the age of the employ-
ee when it occurred, and other mitigating factors, Also, we're
heading to a “ban the box™ statewide prohibition on asking abour
comvictions until after an offer is made. San Francisco mplement-
ed it a couple of years ago and Los Angeles did so bite in 2016,

# What are some legal issues that companies often over-
look during a layoff or termination process?

ROSENBERG: Met emplowers erroneously assumae that you can lay
off anyone vou like without legal consequences. That's simply not
e, A layolf s an economically Fosed termination of the employ-
ment relationship where the employer must decide which employ-
ees are expendable. In every layoft, there is the “why me” question
thiat the business must be able o answer with a legitinate reason.
| have represented employe many layoff cases where a single
employee (out of hundreds liid oft) clims o have been selected
for Layolt because of their membership in a protected clas such

as race, gender, disability status, ete. or in retaliation for having
engaged in some other protected activity (think “whistleblower,”
someone who ook time off as permitted by law for pregmancy or
family leave, or perhaps someone who filed o sifety or other com-
plaint with a stateffederal agency ). Although an emplover clearly
b the Jegal right to field the best team possible, there are numer-
o Laws which must be kept in mind and managed when making
staff cuthacks.

# How does a law firm specializing in labor and employ-
ment differentiate itself from the competition in 20177

UGHT: Retum phone calls and emanl ma tmely fashion, Provide

practical advice that isn't cookie-cutter, especially in dealing with
sensitive disability leave issues that may erupt into litdgation if nor
handled properly (e.g., if you believe the employee is never coming
Fack and just stringing out the leave time, why terminate and give

the employee a reason o suel),

BENDAVID: We rep emplovers exclusively, Additionally, we
have large franchise & distribution, corporate and business liti-
tion practice groups, which means we're knowledgeable abouat
employment and b a wide mnge of industries

= including those offering professional services, hospitality, manu-
tacturing, health care, etc.

ROSENBERG: Two things. First, we listen. [ mean truly listen, so we
may ascertin precisely what the client is trying to achieve and
determine i strategy for how to get there, semse, we dre Hsk
aption managers. Second, in the end, what you are buying s legal
expertise and the ability to really see what's coming. At my firm,
all of the front line advisors and hitigators have ar least 20+ years of
experience managng labor law mansactions and cases, Collective-
Iy, that's hundreds of years of battle tested experience o draw from
when devising a plan of sction. You have to be comfortable that
your team has the requisite experience and ndustry know how
tell you (in kinguage vou can understand! ) when you are walking
oft a shor pier.... and what must be done ro maximize your chance
of a good outcome.
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