By Tamila C. Jensen and David Gurnick

“On this issue, our court has gone both ways™

INCE WRITING BEGAN WITH
S the ancient Sumerians, the

15th Century invention of the
printing press and, near in time, the
advent of English-language dictionaries,
languages have faced ever increasing
tensions between standardization and
change.?®

Standardization enables people to
understand each other; that is to say,
we speak the same language. Change
means language evolves—allowing
talk about the world as it exists in
the present. But, at the same time,
tensions also exist between the speech
of different classes of people.

In England, after the conquest by
William of Normandy in 1066, three
languages prevailed: English, of course;
French, introduced by William; and
Latin, which became the dominant
written language, particularly for English
law.
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For the government, courtly and
elite the official language was French,
while the common people spoke the
vernacular language, English.®

Vernacular—the language of the
common people—has, over time, proven
to be the kind of language most prone
to change and most reflective of the real
lives of the greatest numbers of people.

For example, after the breakup of
the Roman Empire, the Italian peninsula
was a hodgepodge of principalities and
city states. So many dialects were in
use that people in Florence could hardly
understand people from the Kingdom of
Naples.

In the 13t Century, along came the
poet Dante Alighieri (1265—-1326), who
gave the world The Divine Comedy—The
Inferno, The Purgatorio, The Paradiso
and is often credited as the Father of
Italian Literature, having written in the
vernacular and standardizing ltalian.® 7

Two centuries later, Geoffrey
Chaucer had a similar role choosing
to write in vernacular English at a time
when French and Latin were the more
sophisticated languages spoken in
England.

Tensions Made Evident
Chaucer and Dante exemplify the
tensions between the elite and the
common people.

In their times, only a handful of
people were educated, and they wrote in
Latin. Commoners spoke various dialects
of the vernacular and were generally not
literate. The structure by which uniformity
is established, passed on and enforced—
higher education—was totally absent.

And yet, it was with the rise of
the vernacular that the world began to
dramatically change politically, socially,
spiritually, and economically.

With the invention of the printing
press in the early 151 Century, books
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and other printed material became
much more widely available than in
earlier times when books had to be
painstakingly transcribed by hand.
Ideas, thus, spread ever more rapidly.

Jacques Barzun, in his book,
From Dawn to Decadence—500
Years of Western Cultural Life 1500
to the Present, argues that the 95
Theses of Martin Luther (1517) had
their profound effect because they
were easily disseminated in common
languages thanks to Gutenberg’s
movable type and to development of
better quality paper and ink, giving a
craftsmen the tools to produce new
books and pamphlets quickly and
disseminate them broadly.

Reading, writing, and the more
critical thinking these skills engender,
were forever no longer limited to the
elite and clergy.

Tension between the
standardization and change in
language was discussed at length by
the writer and student of languages,
H. L. Mencken, in his three-volume
work, The American Language (1919,
1921, 1923, 1936); The American
Language: Supplement One (1945);
and The American Language
Supplement Two (1948).

Mencken addresses the tension
between English as spoken in Britain
and English as spoken in America,
which was—and, perhaps, still
is—considered by British intellectuals
and American Brahmins as uncouth
and even unintelligible. It moved
rapidly away from the mother tongue,
oddly enough and, to some extent,
retained words and structures that
had become archaic in the England of
several centuries ago.

Explaining the American love
of novelty and lack of conformity,
Mencken wrote:

“They have acquired that
character of restless men, that
impatience of forms, that disdain of
the dead hand, which now broadly
marks them. Thus, the American on
the linguistic side, likes to make his
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language as he goes along, and not all
the hard work of the schoolmarm can
hold the business back.8

According to Mencken, the
American is notable for his “revolt against
conventional bonds and restraints”
especially in common speech.9

To bolster his argument, in a later
edition of his work, he devotes several
pages to discussing pronouns then in
common usage and shares with us this
delightful poem, now curiously quaint:

Whatever is our ain’t theirn.
If it ain’t hisn, then whosn is it?
| like thisn bettern thatn.

Let him and her say what is hisn
and hern,

Everyone should have what is
theirn.10

A Contemporary Challenge

This brings us to a contemporary
challenge in the English language and
particularly in the language of the law.

Our language lacks grammatical
gender, with the exception of pronouns—
English does not have a gender-neutral
pronoun in general usage.

Historically, he was considered
gender neutral in formal speech. But
Americans long ago moved away from
using he as gender neutral and adopted
he/she.

Meanwhile, people are asking,
sometimes insisting on being referred to
according to their gender identity.12

The challenge was illustrated this
year, in the decision quoted at the
start of this article. In U.S. v. Varner the
Court of Appeals for the Fifth Circuit
faced a question of litigants, judges,
court personnel and others using and
potentially being required to use pronouns
matching a litigant’s gender identity. '3

Changing and Evolving
English, like all living languages, is always
changing, ever evolving.'

In light of today’s active movements
seeking social justice it has been noted
that language is a mechanism “by which
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gender is constructed and reinforced,”
and that our words used to describe
others or objects can be biased, now
including binary gender bias.'®

Recognizing this, contemporary
writers and speakers often consider use
of “they” to be an acceptable gender

neutral pronoun, even when used to refer

to a single indi vidual.

Lack of a gender-neutral pronoun
has been a source of increasing
frustration for members of the LGBTQ
community and others who are sensitive
to such concerns.

The University of California San
Francisco (UCSF) LGBTQ Resource
Center lists the following pronouns as
being in common usage:®

UCSF suggests including one’s
preferred pronouns in their email and
asking people which pronouns they
prefer.’”

At a recent Zoom conference, each
person’s name appeared with their
preferred pronoun stated.

In fact, the authors of this
article have seen email with the
lawyer’s signature presented as
follows:[Attorney’s Name] Partner
(Pronouns: he/ him/ his). This has
potential to become an increasingly
used, potentially standard practice.

The University of Southern
California (USC) LGBTQ Center lists
the following commonly used gender-
neutral pronouns:

they, them, their, theirs, themself sie,
hir, hir, hirs, hirself zie, zir, zir, zirs,
zirself

so instead of... you may use... whichis pronounced...
he/she e 34
zie zie

4 hir here
him/her 2ir like sir with a “2”

g hirs here’s
Bivhess zirs like sirs with a “z”

’ hirself here-self
A zirself like sir-self with a “2”

In 2014, Professor Marshall
Thatcher of the University of South
Dakota published an article proposing
to create gender neutral third person
pronouns.

In the article, Thatcher noted the
workarounds that writers currently
use to avoid using gender specific

Subject | Object | Possessive | Possessive Pronoun | _Reflexive _ pronouns. These methods included
He | Him His His Himself ;

‘ repeating the noun rather than
"He studied" "l called him" | "His pencil" | "That is his" | "He trusts himself" P . g
She Her ' Her Hers Herself substituting a pronoun.

"She studied” | "I called her" | "Her pencil" | "That is hers" | "She trusts herself" But, he found this method is not
They Them Their | Theirs | Themselves always ideal because it may lengthen
"They studied” | "I called them" | "Their pencil' | "That is theirs" t;z:g;:: the text and sound contrived, omitting
Ze (or Zia) [ Her Hir Hirs Hirself the pronoun, using passive rather than
" ied" ¥ ‘ ive voi ralizing n h

Ee St}JdIEd ,,I,:a"e,q b "Hir pencil" "That is hirs" "Ze trusts hirself" achvecice; pIu aliz g nouns _S.O ) ?t
(‘zee”) ("heer’) plural rather than gender specific third

person singular pronouns may be used,
and achieving gender neutrality by using
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the word “one” as a generic referent
rather than masculine pronouns.®
Professor Thatcher’s proposal is to
adopt the following:
« ee—use as a gender neutral third
person singular pronoun; this
would substitute for he or she.

» eet—use as a gender neutral third
person singular pronoun to refer to
a person of unspecified sex or to an
inanimate actor; he, she, or it.

» herim—use as a third person singular
object of a sentence to use in place
of her or him (such as, “an officer
shall assist herim).

« hermit—use as a third person
singular object of a sentence to refer
to a person of unspecified sex or a
non- human entity in place of him, her,
orit.
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herimself—use as a third person
singular reference to in place of
herself or himself.

herimtself—use as a third person
singular reference for a person of
unspecified sex or a non-human
entity, in place of herself, himself, or
itself.

» hisers—use as a possessive pronoun
in place of his or hers.

« hiser—use as a pronoun in place of
his or her.

hiserts—as a pronoun in place of his,
her, or its.

Thatcher argues that incorporation
into English of such new pronouns
can be expected to achieve results
comparable to the adoption into the
language of the term Ms. in place of
Mrs. and Miss and that adoption of
these pronouns would end the clumsy
or inaccurate workarounds that have

been adopted in writing to avoid
gender specific pronouns.™®

As Martin Luther King famously
said, “the arc of the moral universe is
long, but it bends toward justice.”?°

Today, it is increasingly recognized
that ever-evolving language too, even
at the granular level of our pronouns,
can be a force for that justice. &<
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