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The COVID-19 virus has, quite literally, wreaked
havoc on virtually every major aspect of society
and daily life and has inacted dramatic changes
for lawyers and the practice of law.
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OVID-19. JUST THREE MONTHS

ago, this word did not exist.

It first appeared in the Los
Angeles Times on February 12, 2020.

That was a day after the World
Health Organization assigned the name
to the disease that, at that point, had
sickened more than 42,000 people in
China. At that time, there were seven
cases in California and just five more in
the rest of the United States." 2

In only a few more weeks, the word,
and the coronavirus it refers to, have
upended the world. The barely-visible
microbe has proved far more disruptive
than the world’s chronic ethnic and
religious wars, trade disputes, border
closures, and politics.

The virus has, quite literally,
wreaked havoc upon virtually every
major aspect of society and daily life
and has inacted dramatic changes for
lawyers and the practice of law.

While it is too early to tell all the
ways life and the practice of law will be
permanently remade due to the crisis,
this article looks at some of the most
apparent changes so far, and how
lawyers are coping.

Background: The Coronavirus
Coronaviruses are not new.

They are mentioned in court
decisions as early as 1991, as well
as a published opinion in 1994.

They get their name from a crown-
like appearance or corona seen
when viewed through an electron
microscope.345

People may recall the SARS
epidemic of the early 2000s , which
was caused by a coronavirus. Most
coronaviruses are mild. In fact, they also
cause the common cold. They invade
the upper respiratory tract, including
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the nose and throat and cause
cold-like symptoms. COVID-19, like
SARS, attacks the lungs and lower
respiratory tract, making it much
more dangerous.67 89

Coronaviruses spread through
person-to-person contact and
airborne droplets.

For example, if someone coughs
on something, the droplets remain
in place. If someone touches it, and
then touches their own eyes, nose,
or mouth, they are likely to become
infected. The incubation period is
about 2-14 days, while an infected
person may not show any symptoms
for as long as 14 days.10 1112

The current pandemic began
in December 2019. It was first
reported in the United States the
following month and reportedly
began in an unclean outdoor food-
shopping center in Wuhan, China.
Some people exposed there traveled
abroad spreading the virus far and
wide.‘3 1415

Its spread to the United States—
its highly contagious nature, its
deadly effects, and lack of immunity
or any vaccine—mean other actions
must be taken to defend against it.

Governments have imposed
urgent, unprecedented measures to
fight the spread.1®

Measures Taken and Their
Effects

Already, the measures taken are
wide-ranging.

The President Trump has
declared a National Emergency.
Individual states have issued
emergency and disaster
declarations, while all 50 states,
the District of Columbia and all U.S.
territories are working closely with

the Federal Emergency Management
Agency (FEMA). Under the
President’s COVID-19 emergency
declaration, counties and cities
nationwide have issued shelter-in-
place, stay-at-home and safer-at-
home orders.17 181920

Such orders have closed
businesses, and mandated that
people isolate themselves, avoid
crowds, and stay at home.

lllustrative of the wide and deep
effects of these measures, public
gatherings have been restricted and
in most places become unlawful.

Professional sports leagues
have interrupted their seasons, while
the annual collegiate basketball
tournament—known as March
Madness—was cancelled. Even the
start of the Major League Baseball
season was postponed, and whether
the season will take place at all is in
doubt.

Internationally, the quadrennial
2020 Summer Olympics has been
postponed.

The world’s amusement parks—
Disneylands in California, Florida,
Paris, Hong Kong, and Tokyo,
Universal Studios, and the Cedar
Fair—are closed and silent. Operas,
concerts and theatre plays have
ceased. Museums are shuttered.
Giant cruise ships are docked or
anchored offshore. The ringing
ka-chings of Las Vegas casinos
have been silenced as the casinos
are closed, as are most shopping
malls and movie theatres. Grocery
stores, allowed to stay open, limit
the number of customers inside, and
require customers to lineup outside,
six feet apart.?’

At the businesses that are
open, there are shortages of paper
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goods and packaged food despite
the fact that there is no actual supply
shortage.

People are afraid. The world has
become dystopian.

In recent times, there have
been widespread objections—some
say discrimination—against people
wearing face coverings in public.

A commentator noted, “in the
new millennium, a series of nations
have advanced legislation banning the
wearing of face-veils."”??

But suddenly, people have been
ordered to cover their faces in public.
The City of Los Angeles ordered
employees of exempted businesses
that are permitted to operate—grocery
stores, restaurants open for pick-up
or delivery, food delivery services,
taxi and ride-share drivers, plumbers,
electricians, janitorial workers and
gardeners—to wear face masks or
face coverings with many people in
the general public now do the same
voluntarily.23

A new phrase—social
distancing—has entered the world’s
vocabulary with people being urged,
often required, to remain six feet
apart to reduce the risk of becoming
infected.

The slowdown in business has
resulted in a spike in unemployment
claims, the stock market’s largest-
ever decline, and a previously
booming economy’s 180-degree
turnaround with talk of a looming
depression.

The federal government, seeking
to address the resulting economic
crisis, has taken drastic measures.

The Federal Reserve has
lowered its interest rate to near zero
with Congress passing the largest
emergency aid measure in history, the
Coronavirus Aid, Relief, and Economic
Security (CARES) Act.2425

CARES Act relief amounts to
more than two trillion dollars. This
number—a 2 followed by twelve
zeros, that is $2,000,000,000,000—is
almost incomprehensible.
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Businesses and individuals
are scrambling to apply for the
CARES Act Paycheck Protection
and Economic Injury Disaster Loan
(EIDL) programs as laid-off workers
apply for unemployment benefits and
most Americans stand-by to receive
stimulus checks, each for as much as
$1 ’200_ 26 27 28

Measures Affecting Lawyers and
the Practice of Law

Many of the defensive measures taken
against COVID-19 impact the practice
of law and particularly affect how
lawyers work and connect with their
clients.

The most pronounced,
impactful measure has been the
closure, reduction in operations and
postponement of proceedings in both
state and federal courts.

All California jury trials have
been suspended through at least
late May. State Supreme Court Chief
Justice Tani Cantil-Sakauye issued
an General Order allowing courts
throughout California to extend
deadlines for arraigning defendants,
holding preliminary hearings and
allowing proceedings to occur
remotely. The state’s Judicial Council
approved emergency rules changing
trial deadliness and bail schedules.?®

Governor Gavin Newsom
and many counties have ordered
moratoriums on residential and
commercial evictions for the non-
payment of rent. In many jurisdictions,
evictions cannot take place, in any
event, due to courts throughout the
state being shuttered.

Tenants who cannot pay rent,
obviously will not. Inevitably, some
tenants who could pay their rent, will
take opportunistic advantage of the
circumstances, though in most cases,
the right to not pay rent is conditioned
on suffering negative impacts of the
current pandemic.

The U.S. Supreme Court
extended the deadline for filing
petitions for certiorari and ordered the
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clerk to grant motions to extend time if
the reasons are due to COVID-19.80

The Ninth Circuit restricted access
to its courthouses to judges and court
staff. The U.S. District Court for the
Central District of California closed all
courthouses to the public, except for
criminal hearings.

The Court ordered that no civil
hearings will take place except
emergency time-sensitive matters, and
those and all bankruptcy proceedings
will be by telephone.3' 32

Impacts on Law Practice
The practice of law is, in reality, a service
business.s8

Private lawyers and their clients
are experiencing the crisis and all its
distresses. For some, in some fields,
the crisis may generate legal work. Like
almost everyone else, lawyers’ personal
lives are also being impacted.

And within the practice, the crisis
is creating a wave of legal issues and
questions.

Client questions have arisen
about legal aspects relating to
their health, updating estate plans,
meeting sometimes complex statutory
qualifications for massive government aid
programs such as Paycheck Protection,
EIDL and increased unemployment
benefits.

Tenants are also seeking to avoid
residential and commercial eviction,
landlords with obligations seeking to
maintain some flow of rents, and owners
of all sorts seeking to save or salvage
their businesses.

Work and business for many
lawyers has dropped substantially. With
business activity reduced, people laid-off
from work, mandated distancing and
intentional stay-at-home isolation, the
volume of daily, ongoing interactions
between people has plummeted.

Reduced levels of human activity
and interaction are taking place with
streets normally congested with
automobile traffic empty. Stores normally
bustling with people are quiet.

Less activity means fewer accidents.
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That means fewer personal injury
claims with personal injury lawyers are
receiving fewer calls from prospective
clients. In some ways, fewer people out
and about means fewer occasions for
crime, major or minor and closed stores
mean fewer petty thefts. Everyone can
agree, a lower crime rate is a good
thing, but there is a side effect with less
work generated for criminal defense
lawyers.

Fear and uncertainty can kill
business transactions, both large and
small.

In times of uncertainty, companies
fear entering into new leases and
other contracts that would lock them
in to new obligations. The full range of
business transactions has declined.
Fewer deals also mean fewer disputes.

66

Under the President’s
COVID-19 emergency
declaration, counties
and cities nationwide
have issued shelter-in-
place, stay-at-home
and safer-at-home
orders.”

Altogether, these mean less work for
transactional lawyers and litigators.

By way of example, in late March,
Xerox called off an attempted $34 billion
hostile takeover of Hewlett Packard, due
to the crisis.3*

Closed courts mean fewer
appearances. Suspension of jury trials
means suspension of activity for trial
lawyers. The decline in legal business
has also caused major law firms to lay off
personnel and reduce pay.s®

Court reporters, document
management companies and the range of
service providers to the legal profession
have also been impacted, as well.

Lawyers in large, medium and
small firms, and in-house lawyers at
companies, are now working from
home with lawyer-client, lawyer-
lawyer and inter-office meetings
being conducted virtually using
Zoom, Skype, GoToMeeting and
other platforms.

Today, by utilizing virtual,
electronically conducted meetings,
clients and lawyers hear, see
and are politely tolerant of more
background—attention-seeking
children, crying infants, barking
dogs, meowing cats, spouses
and significant others opening
home-office doors inadvertently, or
popping-in to say hello.

One apologizes for the
distraction, but the other parties
are sympathetic. They have similar
circumstances at home too, and
anyway, these sights and sounds
of each other’s homelife are mildly
cheery intrusions, reminding isolated-
at-home professionals of each
other’s humanity.

Court proceedings are
increasingly telephonic. Courts
have issued orders permitting more
flexibility to conduct depositions
using technology so that parties,
counsel and court reporters may be
remote from each other.

Mediators and arbitrators are
also quickly learning to use the latest
technology to manage proceedings
remotely.

The SFVBA-sponsored nonprofit
Mediation Center of Los Angeles
is actively promoting its ability to
conduct Online Dispute Resolution,
including training its panel mediators
to use private, online breakout rooms
and other useful features.36

Some Legal Work Has Been
Generated

Though legal work has declined,
not all legal work has stopped as
the COVID-19 crisis has created
significant legal issues and resultant
work.
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Criminal defense hearings, for
example, with their constitutional
priority are taking place, even if
some are delayed or conducted by
technology.

To reduce jail crowding, many
low level—and some high profile—
prisoners are being released from
incarceration.

For example, on April 10, U.S.
District Judge James Selna of the
Central District of California granted a
90-day release and confinement at the
home of a friend, of disgraced attorney
Michael Avanatti, recently convicted of
trying to extort millions of dollars from
Nike, from a federal jail in New York.

Lawsuits, including class actions,
have been brought against cruise lines
and others alleging misrepresentations
or failing to do enough, early on, to
stop or prevent spread of the virus.3”

For family law attorneys, many
divorce filings have been put on hold.
In contrast, a side effect of laid-off
spouses confined to homes and
apartments could actually increase
divorces when the crisis eases.®®
These pressures also create concern
for the risk of increased domestic
violence.

No one wishes for these results.
No one wishes for anyone to become
ill. But as illness creates work for
doctors, these sad side-effects of the
crisis may create work for lawyers.

On a more upbeat note, there
is some speculation that home-
confinement of otherwise satisfied
couples may generate a happy baby
boom nine months hence.3°

If anything, this crisis is a reminder
of the need for estate planning.

By April 11, worldwide deaths
from the coronavirus exceeded
102,000 and U.S deaths reached
about 18,750.40

A perhaps grotesque side effect,
but a truth about death, is that they
will create work for probate lawyers.

The crisis impact on employment
and employment lawyers is also
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significant with companies in financial
distress—those whose businesses
have substantially declined or been
shuttered altogether—laying-off large
numbers of people. As a result, there
is a reciprocal increase in claims for
unemployment benefits.

Companies have been challenged
in their ability to comply with federal
and state Worker Adjustment and
Retraining Notification (WARN) Act
requirements of prior notice before
laying off workers. 4!

Lawyers have had to consult on
whether WARN Act exceptions such
as the exception for “unforeseeable
business circumstances” involving a
“sudden, dramatic, and unexpected
action or condition outside the
employer’s control” apply.*?

In the field of immigration
law, travel and the issuing of visas
have been in the news and highly
controversial. As a result, international
travel has largely ceased.

Force Majeure Revived

Many lawyers have had to renew
attention and refresh their memories
of legal concepts not considered since
law school, such as the doctrines

of force majeure and frustration of
purpose. Many lawyers are analyzing
the contours of these rules, to assist
clients in avoiding contract obligations
that have been rendered impossible,
impracticable or more difficult due to
the crisis.

At the same time, they are
analyzing the same rules to help clients
who want their contracts enforced,
to respond to possibly exaggerated
claims of force majeure, which apply
to some kinds of disruptive events that
will excuse a party from performing a
contract.

It is sometimes described as
requiring, but is not limited to, an Act
of God or its equivalent. As one court
said, delay or nonperformance of a
contract may be excused “when the
agreed-upon performance has been
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rendered commercially impracticable by
an unforeseen supervening event not
within the contemplation of the parties
at the time the contract was formed.”43

A force majeure may potentially
include any event that, in the
circumstances, was a huge interference,
occurring without the party’s fault,
that no amount of care or diligence
could have avoided. To excuse non-
performance, the event must cause that
non-performance.

Many business contracts have force
majeure clauses. When an outside event
interferes with performance, it is useful
to review the clause.

A contractual force majeure clause
may excuse a party from performing,
or permit delay in performance, if the
event is within the scope of the clause,
which may state the steps that a party
is required to take to invoke the clause’s
benefits.

If a contract is silent about force
majeure, that does not eliminate the
rule and its potential use to excuse
nonperformance.

California enacted force majeure
as a rule of law with its Civil Code
stating that performance of a contract
is excused when “prevented or delayed
by an irresistible, superhuman cause,
or by the act of public enemies of this
state or of the United States, unless the
parties have expressly agreed to the
contrary.”#4

Many businesses face the
challenge of other contracting parties
claiming force majeure, but, it does not
automatically make it so just because
a dramatic event occurs and the other
party claims it could not perform.

A company faced with the other
party’s non-performance may be able to
show steps the other party can take to
continue performance and comply with
the agreement.

The disruptions to business and
individuals have resulted in numerous
claims to insurance companies under
policies covering business interruption,
and claims under contracts that
provide for indemnification in various
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circumstances. Some of those
companies have already begun to
issue denials of business interruption
claims creating massive work for
lawyers who tender claims, and those
who defend insurers in coverage
disputes.

The pandemic, social distancing,
working remotely and confinement at
home have changed the way lawyers
market their services.

Networking groups like ProVisors,
the Valley Bar Network and TENS
cannot meet in person. Some are
meeting electronically. Others have
cancelled scheduled gatherings. Online
webinars have increased and clients
are being inundated with email bulletins
and updates on COVID-19, legislation,
announcements and the like.

Lawyers and trade associations
view these communications as public
services, with a marketing benefit.
Clients do appreciate some of the
information, but, in time, may become
numb to the incessant bombardment
of information.

Effects on Education Including
Law Schools

The crisis has heavily impacted
students at all levels.

Public and private schools,
kindergarten to 12th grade, colleges
and graduate schools have closed
themselves to in-person classroom
settings with remote learning taking
place en masse. This includes law
schools with students attending
lectures, being called on by professors,
answering questions and participating
in class discussions remotely.

Current registrants of the LSAT
may opt to take a variation of the exam
at home.*®

Some states, including California
have postponed bar examinations, and
others are likely to do the same. 46

Many of this year’s law school
graduates will be delayed from
becoming eligible for and admitted to
practice law.
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Changes to Law Practice Going
Forward.
The COVID-19 crisis will undoubtedly
have permanent effects on society,
including the practice of law. It is
impossible to tell yet what changes made
now as emergency measures will last
and what additional changes will come.
But some predictions can be made.
Over the next few years, courts will
deal with cases concerning COVID-
19 and effects of the crisis as a new,
updated body of case law will develop
on the contours of force majeure and
commercial frustration.
At the same time, extensive
published opinions will address the
scope of business interruption insurance

66

Law practices will
reevaluate their
approach to staffing.
Some lawyers who worked
from home may find they
enjoy that and that
approach to work may
well mushroom.”

policies, indemnity clauses and other
coverage questions on whether policy
language does or does not cover various
interruptions that have arisen from the
crisis.

New bodies of law will also develop
over the powers of government in health
crises and separation of powers.

The COVID-19 crisis has seen the
executive and judicial branches issuing
orders and directives that extend statutes
of limitation and other time deadlines,
grant relief from rights to control property
and other statutory rights and waive or
change laws and may be seen by some
to cross lines into roles of the Legislature.

These actions will be challenged and
ruled upon in published opinions.

Further questions will arise as,
in some cases, trial and appellate
courts may be called to review
and rule upon orders they issued
themselves, further testing separation
of powers.

People will, for a time, be alert
to sanitization, washing hands,
covering noses and mouths when
sneezing and coughing, and keeping
at least some social distance. Our
society will see increased pressure
and receptiveness to staying home
when sick, and people will be more
sensitive to crowds.

The crisis experience will result
in courts looking anew at how they
operate and be more comfortable
with increased remote and telephonic
hearings.

Law practices will reevaluate
their approach to staffing. Some
lawyers who worked from home
may find they enjoy that and
that approach to work may well
mushroom.

Telecommuting will increase and
law firms will downsize their physical
premises. There will be lasting and
increased use of videoconference
platforms like Zoom, Skype and
GoToMeeting that will also be utilized
for arbitrations and mediations,
especially those for smaller claims.

Lawyers will be much more
expansive and specific in drafting
force majeure clauses in agreements
of every kind and work with the
courts to adopt contingency and
continuity plans for future pandemics.
Lawyers and the public will give more
attention to estate planning, including
provisions for an early demise as the
threat of new diseases to come will
be high on people’s minds.

The Crisis of Our Times

America and the world have worked
through many life-changing crises—
wars both hot and cold, depressions,

MAY 2020 = Valley Lawyer 33



recessions, 9/11, terrorism, revolutions,
plagues, and countless natural disasters
to classify only a few.

Today, the COVID-19 pandemic is
the crisis of our times. It is far from over
and its effects—short-, medium- and
long-term—may have only just begun.&s
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