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Family Business Pla

By_MicHAEL HACKMAN, Esq. AND Kevir E. Rex, Esq:

“Death and taxes are the only
- avoid.” Despite this fact,
preneurs avoid planning for the death or disabili-

ty of an entrepreneur or owner because such
planning does not yield obvious immediate ben-

efits. Moreover, entrepreneurs, by their very -

nature, are reluctant to give up control. - Howev-

er, in order to preserve the existence of their

business beyond therr mvolvement with the busi-
ness, entrepreneurs should create a successron
plan while they are still able to’ provide mean-
ingful input. t o

- A succession plan prrmaniy deals wrth the

strategy for transferrmg the management and

ownership.of the business from one individual

{or group) to another and should dea with three:.
related questions, __Frrst, who will own t,h,e bdsr-,
ness when the enitrepreneur steps aside aridlor- -

passes away? Second, who, will thanage the

business? Third, when will the .ownership: and/or )
management be transferred? Advance ptannmg -

will allow for the proper training of sticoessors

and: minimize the tax burdens- whrch rmght

result at'the entrepreneur s death.

The plan should focus on the deve!opment -

motivation and" trammg of successors “‘who:will

. mange the business; With family businesses, the*

~ plan must also deal wrth the role of famr!y mem--
~ bers. For example, what should be dorie with an -
- tinmotivated chrld ora family member incapable

-of providing the. necessary management skills? - -

When should a family member be'p omoted?

When should the: entrepreneur step down? How'
do all the family members fit into the business, if
pensation be equitable?.

at-all? Should

e have all heard the saying,
' things in life you cannot

many businesses and entre-.

.‘ASheuld outside- drrectors and advrsors be utrlrzed7
- Sadly; there are ho _easy-answers.to these. ques-

tions. As aesult; businesses oftén postpone diffi-
cult decrsrons until it"is too. late, Jeading to the
demise or forced sale of a busmess that mrght

_have otherwcsethnved with proper planning.

' Outsrde of the:5uccession plan the entrepre-j
:'neur s estate plan should address how famrly
mernbers not. mctuded in the busmess should be
treated, whrch may. include creatmg nonvotmg _

stock, leavmg Gther-assets to such members, or
18aving the business real property, ‘whiich should

ty, to such members

be held outside of the busmess ina separate entr-

“Taxes are often one of the prrmary reasons a
: \busmess is sotd before its time”, as reported!y

was the case thh the- Los Angeles: Dodgers
Today, the future of estate taxes is, uncertain.
While the estate tax exemption is. currently $1.5
million, to increase to $2. million ‘in 2006 and
$3.5 million in 2009, the tax is fepealéd in 2010

but reappears again in 2011 unless Congress"
takes action;” If the deceased entrepreneur sinter-
est in the family business is valued in excess of

the estate tax exemphon and if the marital deduc-

tion' is unavaﬂable. estate taxes must be, pald"‘
-which could Jeopardrze the existefice cf ﬁte fami-
- ly business (with an estate tax rate m excess of

45%).
Under current: law, holders of fami Iy busmess

.interests may srgmficantly defer estate taxes;

However,-a special family busmess exclusron has

_been repea!ed Addrtronal!y, when deahng with

nning for the Future

family businesses, entrepreneurs can utilize tax

free lifetime gifts.- For example, there is an
$71,000 annual gift tax exclusion ($22,000 for
couples). In addition, each person has a $1 mil-
lion fifetime gift tax exclusion. Moreover, the

lifetime transfer of minority interests in a family

business may be heavily discounted. There are
also a variety of estate planning tools which can
be utilized during one's lifetime to minimize
potential estate taxes, such as Grantor Retained

" Interest Trusts and Defective Grantor Trusts.

However, most estate planning tools to mini-

‘mize estate taxes should be implemented over

long periods of time. Accordingly, early plan-
ning is essential.

In addition to estate and gift taxes, family
businesses must confront income tax issues, and

‘sometimes property tax issues. For example, the

death of the entrepreneur. or his or her spouse
(assuming the interest is community property)
results in an increase in the income tax basis.of

the interest, which reduces the potential for capi-

tal gains taxes on'a sale. The basis increase will

be limited if the estate tax is repealed. However,
~with careful planning, taxes can be mmrmrzed
" and controlled.

For these reasons entrepreneurs must pre-
pare and perrodrcally revisit-succession and
estate plans, because like it or not, the third thing
which cannot be avoided in today s world is

.change, and at.some point in time, management
._'and ownershrp nust change
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