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The Long Reach of Franchlse Laws

By David Gumlek

aws can have effects -

beyond the problem they

solve. Californla’s buslk-

" ness franchise laws are

an exampie. Distribution
of goods and services through
franchising expanded widely In
the 1960s and 1970s. But s0
did faudulent practlees, such as
franchlsors promising retlfis dnd
asslstance they could not deliver,

In 1870, Gov, Ronald Reagan
signed the Fradchise Investment
Law (FIL) making California the
first state with legislation to
protect potential franchisees.

The FIL seeks to prohibit sales

of franchlses that Invalve fraud

or likely breach by franchiSors,
and to provide Information to help
prospective franchisees make In-
formed declslans on buylng a fran-
chise, {Corporations Code Sectlon
31001}, Franchisors must register
with the state befere offering”

and sefing franchises; present a
detalled disclosure document and
audited financial statements to
potentlal franchisees; and allow

# cooling-off perlod before 8 new
franchisee signs any agreement or
pays the franchisor any money.

In 1280, Californla gnacted the
Franchise Relations Act {FRA} to
benefit franchisees In thelr ango-
ing relatignship with franchisors.
The FRA protects franchisees In
the ongoing relationship with a
franchisor. It {imlis grounds and
sets procedures for termination
and non-renewal of franchises.
The FRA prohibHs a franchisor
from terminating a franchise
before explratlon of is term, or

, refusing to renew at the end of the
teim, without good cause, It also
gives a deceased franchisee’s
heirs a right to succeed to owner-
ship of the franchise.

These laws have done more
than help franchisees. They haye
also had stgnificant impacts in
other practice areas. Here are a
few examples:

- Pamily Law, Family law practice
often Involves valuing assets of
divorcing couples. Valuations help
assure equal division of property.
|f a divorcing couple owns a fran-
¢hise that one spouse will keep,
the other spouse wants mongy or
other property having eqgual value.
See, for example, Hawisfeyv.
Gerow 10 A.3d 715 {Maine 2011}
{conceming valuation of a divore-.
Ing couple’s two HE&R Block tax
franchises),

Tt!e value of a business

" franchise Is based partly on its

duration. Some lawyers and ¢fi-
ents slmply look at the franchise

. Agreement’s statéd term, But

the franchisee's statutory right -
to renew at the end of the term
may enlarge the duration, and the

- walue, of the franchise, Likewise,

FRA protection against belng
‘terminated hefore expiration tan

Conversely, the FRA states some .
circumstances when a franchisor
has good cause to terminate a’
franchise. {Business & Profes-
slons Code Section 20021). The
franchisor's right to terminate, can
decrease the franchise’s value.

" for ownershlp. or transfer-the fran-
.chise to someone who qualifiés.

{Buslniess & Professions Code:
Section 20027). Trust and &state
planning attomeys whose cllents
own interests in a franchise, need
to be aware of this-estate: plan-

‘ning benefit, and tool.

intelectual Property Practice.
Trademark, copyright and patent

- lawyers often-negotiate Inbound
- -also Increase a franchise's-value. «

or.outhound licenses in which,a
client grants of recelives a rlght to
use a valuable trademark, copy-
right o7 patent, Some intelfectual
property licenses Inchude all the
elements that make a business
relationshilp a “franchise.” This
can cccur-when: the lleense

Laws can have effects beyond the problem they solve.
California’s business franchise Iaws are an example.

For these reasons, the FRA Is of
interest to family law practitioners
whose clients own franchises, or

- are franchisors, The FRA is a ool

that counsel can use to advance
the [nterest.of a client who seels
to accurately maximize, or reduce
the valyation of a business fran-
chise,

Estate Planning and Estate
Administration Practice. In estate
plannlng and administratlon, it is
also necessary to value assets.
See, for example, Estate of Blovin
490 A.2d 1212 (Malne,1985)

. {decedent’s Dalry Queen franchise

needed to be valied), The same
conslderations discussed above
may increase or decrease the
value of a decedent’s interest in
afranchise. Thus, estate planning
and estate administration attor
neys ¢an also benefit from having
knowledge of the FRA,

he FRA has another
. impact in estate law.
Many franchisors and
franchisees belleve
- that when a franchlsee’
dies, the agreemant ends. But the
FRA assures surviving spouses,
helrs and-estates of deceased
franchisees (dlso deceased major-
ity shareholders of franchisee
entitles) the chance to own the
franchise, The franchisor must
give the spouse, helrs or estate a
reasonable time to either qualify
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grants a right to disteibute goods
or services, and inclodes permis-
slon to use a trademark; the
licensor grants the licensee an
exclusive territory, or suggests a
marketing plan, or provides other
significant assistance in the use
of the Intellectual property; and
the llcensee pays the licensora.
royalty or other fee (Corporations:
Code Sectlon 31005). When this
happens, an Intellectual property
attorney may need to advise a lI-
censor client of the possible need
for franchise law compliance; or
may need to advise a licensee ¢li-
ent on protectlon avaitable under
the FiL. and FRA,

.Transactional and Finance Law,
In business sales and finance
transactions, sellers or borrow-
ers must often provide huyers or
lenders a warranty, and some-
times & legat opinlon, that the
seller is complying with afl laws. A

" typical watranty may state: “The

company has complied with and
is In compliance with all material
applicable federal and state laws

in the operation.of its business.
and has full power and authority
t0 conduct its business in the
manner now belng conducted.”

company whose busl
ness relationshlps witl
- resellers, distdbutors
and dealers Include all
the eléments that mak
them franchises, may have been

. required-to registerunder the FIii
* if the company. did not register; it

may be in violation of the FIL, an

- unable to give the abave warrant

of if given, the warranty will be
incorrect.

Sometimes in uansactwns a
party who cannot give an unguali
fied warranty will list exceptions
from the warranty. The above war
ranty might be modified to state,
“except as follows" and then note
any exceptions. But FiL vlolations
are fetonies (Corporations Code
Sections 31410-31411}. Listing-
possible FIL viotations as war-
ranty exceptions could potentially

-admit a chime, Thus, transactiona

lawyers whose clients have agree
ments with resellers, distributors
or dealers, or may buy such a
company, need to be aware of the
FIL 1o assess legal compliance,
and nuance in making warranties
In a purchase agreement.
Distributor and Dealer Law. For
product distributors and‘deal-
ers, the FRA provides a shield
against termination, as well as
compensation for losses from a
wiongful early termilnation. These
provigions apply even where the
parties did not recognlze that
their tonshlp was a franchi
For example, In To-Am Equip-
ment Co. v. Mitsubisii Caterpiflar
Forkdift America Inc. 152 F.34 658
{7th Cir. 1998) a manufacturer
termninated a Mitsubishi equip-
ment dealer nine years Into the
refatlonship, The Tth U.S, Circuit
Court of Appeals agreed with the
terminated dealer that the busé
ness relatienship was an acelden-
tal franchise, protected against
temination. The manufacturer
was required to pay the wrongly
terminated dealer damages

An HER Block store in Mountain View,

totaling more than $1.5 million.
Recently in Hawait, an Isuzu
dealer ¢laimed it was a franchise,
thereby requiring the manufactur-
er to repucchase inventory follow-
ing an early temination. JCO Inc.
v, fsuzu Motors America Inc. 2008
WL 1444103 (D. Haw. 2009]).

Energy Law. Practitioners must
be aware of the Petroleum Mar-
keting Practices Act (PMPA} 15
U.5.C Section 2801-2806, which
regulates distribution of motor
fuels through franchised gaso-
lire stations. The PMPA restricts
termination and non-renewal of
gasoline station franchises, and
in some situations gives franchi-
sees a right to buy the real estate
they lease for their gas station
lpcations.

Land Use, An unustal, uncodi-

fied provision enacted in 1980
with the FRA, states: "lna
reglonal shopping center located
in a city with a population under
60,000 in a county of the st -
class, a franchise can be relo-
cated within the regional shopping
cenler with the consent of the
franchisee and the management
of the regional shopping center
o7 the frenchisor and the man-
agerment of the regional shop-
ping center.” (Catif, Stats. 1980,
¢. 1355, p, 4896, Sectlon 5).
Though not mentioned Inany |
reported decision, this obscure
statute could possibly be used to
overcome zoning or other municl-
pal challenges to refocation of a
franchise within the confines of a
shopping center.




